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(MMS). Interior. 
ACCIOI+ Final d e .  

UIYYIRZ The Minerals Management 
Service (MMS) is amending its 
regulations gcverning &he valuation of 
Federal geothermal tesomea for the 
purposes of coriiputing and paying 
royalties. The revised regulations 
describe the methods by which value is 
determined for all geothermal resources, 
including byproducb, produced from 
Federal leases. 
EFFECTIVE D A m  January 1,1992. 

Dennis C. Whitcomb, Chief, Rdes and 
Procedures Branch, MMS, Royalty 
Management Prosram, Mail Stop 3aO. 
P.O. Box 25185, Denver, Colorado, 
80225-0165. (3031 231-3432 or (FTS) 320 
3432. 
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principal authors of this final rule are 
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FORNRTHERmfOl#UTKHICOWTACT: 

Charles Brook and Michael 
Throckmorton of the Royalty Valuation 
and Standards Division, Royalty 
Management Program, MMS, Lakewood, 
Colorado. 
1. Introduction 

On January 5,1989. MMS published a 
notice in tha Federal R-ter (54 FR 354) 
of a proposed rulemaking revising 
geothermal resources valuation 
regulations. This action was undertaken 
because the existing regulations at 30 
CFR 208.350 and 208.351 provide only a 
list of general criteria that could be 
considered in dstablishing the value of 
geothermal production for royalty 
purposes: they do not give specific 
guidance or standards on how to apply 
the criteria. They particularly do not 
provide sufficiently specific standards 
for valuing those geothermal resources 
that are utilized directly by the lessee 
and conrequentlg are not subject to a 
sales transaction on which io determine 
value. 

To resolve some of the shortcomings 
of the regu!ations and to establish 
consistent valuation standards, MMS 
instituted various interpretative policies 
and procedures. Specific valuation 
procedures were developed within the 
context of, and consistent with, the 
existing reguiations. Standards and 
procedures for valuing those geothermal 
resources used to generate electricity 
were set forth in the report "Valuation 
of Federal Geothermal Resources- 
Electrical Generation" issued to the 
public in October 1987 and revised June 
1988. Standards and procedures for 
waluing those few geothermal resources 
used in direct utilization processes were 
issued to lessees on the basis of 
individual need. 

The public comment period for the 
proposed rulemaking closed April 17, 
1986. having been extended from March 
6,1989 (54 FR March 3,1989). 
during which M M S  received 15 

responses to its request for comments. A 
public hearing was held on March 28, 
1989. in Lakewood, Colorado, where 10 
individuals made oral presentations. 

The Fiiblic comment period was 
reopened from May 7 to June 8.1990, to 
obtain additional information on the 
rates of return applicable to capital 
inveatments in geothermal power 
projects (55 FR 18911, May 7,1990, and 
55 FR 20879. May 18.1990). Additional 
commentd on any other issues called for 
in the Rrst notice of proposed 
rulemaking were also welcomed if new 
information had become available since 
the close of the initial comment period. 
Six comments were received during the 
second comment period five addressed 
the rate of return issue and one 
addressed measurement standards. 

After carefully considering all of the 
public comments received during the 
rulemaking process, MMS hereby adopts 
finai replations governing the valuation 
of geothermal resources from Federal 
leases. 
Il. Purpow, and Background 

The h4MS is revising the current 
regulations governing the valuation of 
Federal geothermal resources to 
accomplish the following 

(a) Clarify existing valuation policy 
and standards as they apply to 
geothermal resources used for electrical 
generation: 

(b) Provide clear standards for valuing 
geothermal resources used in direct 
utilization processee: 

(c) Provide clear standards for valuing 
geothermal byproducts; and 

(d) Provide industry and the public 
with a comprehensive and consistent 
geothermal valuation policy. 

For the convenience of geothermal 
resources lessees. payors, and the 
public, the following chart summarizes 
the effects of these rules. 
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This d e  applies prospectively to 
production on and after the effective 
date specified in the tmcr tv t  DATE 
section of this preamble. It supersedes 
all existing geothermal resources 
valuation directivea issued by MMS or 
its predecessor Agency, the U.S. 
Geological Survey. However, the geneFal 
concepts and principles provided by this 
rule will be applied to eothermal value 

MMS unless these concept$ and 
principles are specifically precluded 
from use by previously effective rules. 
Specific guidelines governing valuation 
and reporting requirements consistent 
with the new valuation regulations will 
be incorporated h t o  a Geothermal 
Payor Handbook at a future date. 

for royalty purposes, of geothermal 
resources produced from leases issued 
under the authority of the Geothermal 
Steam Act of 1970. as amended (30 

Geothermal valuation standards- 
contained in part 206-are grouped 
according to how the geothermal 
resource is used Electrical generation, 
direct utilization, and/or byproduct 
recovery. Valuation standard3 within 
each group are described according to 
the type of transaction under which the 
resource is disposed Arm's-length sales, 
non-arm's-length sales, and dispositions 
not subject to a sales transaction-the 
ao-called "no sales" dispositions where 
tke resource is used directly by the 
lessee. Valuation standards are different 
for each grou . 
concentration of the Earth's natural 
heat, or thermal energy. They provide a 
fundamental form of energy that can be 
used directly In any process requiring 
heat for operation. However, they must 
be used in soma W o n ,  either by 
performing thermodynamic work or by 
transferring the heat to other mediums, 
to be of any benefit Generally, the 
quality of the resource, primarily 
temperature, dictates the type of usage 
suitable to the resource. Higher- 
temperature geothermal resources are 
particularly suited to the generation of 
electricity; lower-temperature resources 
are suited to a wide variety of space 
beating and other direct utilization 
functions. 

determinations m n  9 y pending before 

This rule applies only to the valuation, 

U.S.C. 1001-1025). 

Geothenna P resources are a 

Unlike other energy resources-such 
as oil, gas, and coal-geothermal 
resources muet be used immediately 
after production and in close proximity 
to the production well because of the 
rapid dissipation of heat in the surface 
environment. Accordingly, markets for 
geothermal resources are restricted to 
the fields in which they are produced 
and to the type of usage for which they 
are suited. Therefore, geothermal 
resources do not have a truly open 
market. 

Development of geothermal resources 
has been aided in the lsst few years by 
implementation of the Public Utilities 
Regulatory Policies Act of 1978.16 
U.S.C. 2801 (PURPA). This legislation 
permits the ownership and operation of 
electrical powerplants by nonutility 
companies and requires public utilities 
to purchase the electricity from these 
powerplants at avoided costs. As a 
result, several geothermal developers 
have constructed their own geothermal 
powerplants to use resources that 
otherwise might be bypassed. 

in this rulemaking was the method of 
valuing those resources used by the 
lessee in its own powerplant for the 
generation and sale of electricity. On the 
basis of past practice and policy, UMS 
proposed the geothermal netback 
valuation procedure. The MMS also 
described and requested comments on 
the proportion-of-profits method 
proposed by industry as an alternative 
to the netback procedure. Following 
review of the public comments and 
consideration of the pros and cons of 
each valuation method. MMS is 
adopting the netback procedure as its 
valuation policy. Because of public 
comments, MMS is deleting the 
weightedaverags method as the first 
valuation benchmark for non-arm's- 
length and no sales dispositions under 
proposed paragraph (c) of f M18.352. As 
a result the valuation criteria will 
emphasize the netback procedure. 
Paragraph (c) is revised to address 
valuatim under non-arm's-length sales 
and a new paragraph (d) is added to 
address valuation under no sales 
rrituatiorp. The rationale for these 
decisions is discussed in the following 
section. 

One of the most controversial issues 

111. Response to Comments RequPSed 
on Specific Issues 

In the preamble of the proposed 
rulemaking (54 FR 354. January 5.1989), 
MMS requested comments on a variety 
of issues, some of which were 
conceptual and others of which were 
related to specific sections of the 
regulations. Consequently, most of t!!e 
comments received were confined to the 
stated issues. The issues are restated 
below in question format and addressed 
in the order they appeared in the 
preamble: the applicable sections of the 
proposed regulations are given, where 
appropriate, to facilitate reference. 
Comments received during the second 
comment period are introduced in the 
appropriate issucs only where they 
differ substantially from initial 
comments or add new insight to the 
issue. 

Comments were received from 
industry, industry trade organizations 
(both geothermal and electrical utility). 
a Federal Agency, States, a city, pkvate 
interest owners, and other interested 
parties. Respondents were generally 
divided, with industry on one side of the 
issues and States and royalty interest 
owners on the other side. 

the proposed provisions regarding 
geothermal resources disposed of 
pursuant to arm's-length transactions: 
with some exceptions. value will be 
determined by the lessee's gross 
proceeds. Most of the comments 
addressed below relate to non-arm's- 
length and "no sales" situations. 
(a) Section 202.353 Measurement 
Standards for Reporting and Paying 
Royalties 

units for direct utilization resources 
when measurements are made on a 
volume (gallonage) basis (proposed 
4 202.353(b))? 

Two comments were received 
regarding reporting units. One 
respondent suggested that reporting 
units be consistent with a heat 
measurement because heat is the 
resource being used; either millions of 
Btu'n (MMBtu) or therms (10O.OOO Btu) 
were recommended for reporting 
geothermal production. The other 

As a general matter, MMS is adopting 

What should be the proper reporting 

S-3 IO999 oo27(o1)@7-NOV-91- I 1 : l5:49) 
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respondent recommended that reporting 
units be based on whatever unit of 
measurement and royalty is based on, 
consistent with other mineral 
commodities. For most direct-use 
geothermal resources, this unit would be 
MMBtu's rather than hundreds of 
gallons because all current, and likely 
most future, direct-use valuations will 
be based on the alternative-fuels 
approach. 

reporting units should be the same as 
those on which royalty is besed. 
Reporting standards for electrical- 
generation resources already allaw for 
multiple reporting units: doing the same 
for direct-use resources would have 
little impact on accounting procedures 
and would simplify the audit process, 
the Bureau of Land Management's 
(BLh4) production verification prccess, 
and the lessee's reporting. Accordingly, 
paragraph (b) of 4 202.353, governing the 
measurement standards for reporting 
and paying royalties on direct-use 
geothermal resources, is mo4iaed in the 
final rule to provide for multiple 
reporting units. 
[b] Section LXM.352. Valuation Standards 
for Electrical Genemtion 

(1) Is the weighted-average method 
proposed as the %st non-arm's-length 
and "no sales" valuation benchmark 
[propmed 4 206.352(c)(l)(i)) appropriate 
for valuing geothemal resources? 

Six respondents representing States, 
private interest ownen, and an industry 
trade organization. commented on the 
weighted-average method as a 
benchmark for determining geothermal 
values in non-arm's-length and no sales 
situations: five were opposed to the 
concept and one (the industry trade 
organization) suggested it could be used 
but with modification. In addition, one 
speaker at the public hearing argued 
against the wei hted-avera e method. 

Value under k e  proporel weighted- 
average method would have been 
determined by the weighted average of 
the gross proceeds paid or received by 
(he lessee under its own arm's-length 
contracts for the purchase or sale of 
similar quantities of likequality 
geothermal resources in the same field. 
Most of the comments opposing the 
weigh ted-average benchmark focused 
on the inclusion of antiquated sales 
contracts that do not reflect current 
market values. Thus, the weighted- 
average method would tend to skew 
geothermal values toward obsolete, 
lower prices. One commenter indicated 
that the method is administratively 
unrealistic because of the varying 
vintager and pricing schemes of arm's- 
length contracts. 

MMS Response: The MMS agrees that 

Some commenters questioned whether 
the method was needed or appropriate 
because of Its infrequent use. Other 
respondents recommended that the 
weighted-average method be abandoned 
as a benchmark and replaced with the 
rntback procedure. 
'h one commenter supporting the 

weighted-ave:age method suggested that 
it may be useful in certain 
circumstances, but did not elaborate. 
This commenter also suggested 
incorporating an efficiency factor to 
adjust resource values for different 
powerplant efficiencies. (One other 
commenter also suggested factoring in 
plant efficiencies, but as an incentive for 
efficient operation.] A timeframe during 
which a weighted-average value would 
be determined was also suggested. 

MMS Response: The valuation for 
royalty purposes of Federal mineral 
resources disposed of under non-arm's- 
length sales contracts or without a sales 
contract has long been a contentious 
issue. With the promulgation of new oil 
and gas valuation regulations effective 
March 1. is88 (53 FR 1184 and 53 FR 
1230, January 15, ISSe), MMS instituted a 
hierarchical system that embodies a 
series of methods, or "benchmarks," 
ranked in succeeding order of use for 
valuing these resources. A tenchmark 
system was also adopted in the new 
c a d  valuation regulationr effective 
March 1,1989 (54 FR 1492, January 13, 
1989). The determination of value under 
the oil. gas, and coal benchmark 
systems is based first on a comparison 
of the lessee's gross proceeds derived 
under its non-arm's-length contract with 
the gross proceeds established under 
comparable arm's-length transactions 
occurring in the same field or area. 
Various criteria were established to 
evaluate the comparability of an arm's- 
length transaction. Other valuation 
methods in order of priority are used in 
the absence of comparable arm's-length 
transactions. 

The MMS also proposed a benchmark 
system for valuing geothermal resources 
not sold under arm's-length contracts 
(Le., geothermal nsources disposed 
under non-arm's-length and "no sales" 
conditions)), with the weighted-average 
method as the first benchmark 
(proposed 4 206.352(c)(l)(i)). As 
proposed, the weighted average would 
have been based on the gross proceeds 
paid or received by the lessee under its 
own arm's-length contracts for the 
purchase or sale of similar quantities of 
like-quality geothermal resources in the 
same field. Contract vintages or other 
comparability criteria were not 
considered, due in part to MMS's belief 
that this benchmark would be seldom 

used because of its "similar quantity" 
restriction. 

The MMS now agrees with the 
majority of the commenters that the 
weighted-average method as proposed is 
not a satisfactory method for 
establishing reasonable value. In 
addition to the concerns expressed in 
the public comments regarding contract 
vintages, 'MMS is concerned that the 
proceeds paid or received by the lessee 
under only its own arm's-length 
contracts for the purchase or sale of 
similar quantities of like-quality 
resomccs in the same field may not 
reflect reasonable value hecause of the 
variety of resource characteristics and 
usages and the multitude of powerplcnt 
designs and efficiencies. Nonetheless. 
prices established in arm's-length 
contracts may reflect at least a local 
market and could be practical gauges for 
defining comparable value. Thus, 
weighted averages of arm's-length gross 
proceeds could provide reasonable 
resource values in certain situations. 

As previously indicated, 0 206.352(c) 
is revised to address valuation only of 
those electrical generation resotmes 
disposed under non-arm's-length 
contracts. The MMS believes that the 
gross proceeds received under a lessee's 
non-arm's-length contract must he 
considered in any valuation scheme. 
Accordingly, the first benchmark in 
8 208.352(c)(l)(i] is revised to establish 
the gross proceeds received by the 
lessee under its non-arm's-length 
contract as value for royalty purposes 
provided those gross proceeds are not 
less than the gross proceeds derived 
from or paid under the lowest-priced 
available comparable arm's-length 
contract for sales of geothermal 
resources to the lessee-affiliate's same 
powerplant (the "minimum value"). If 
the gross proceeds under the lessee's 
non-arm's-length contract are less than 
the minimum value, or if there are no 
available comparable arm's-length 
contracts, value will be determined by 
the weighted average of the gross 
proceeds established under arm's-length 
contracts for the sales of significant 
quantities of geothermal resources to the 
same powerplant. 

For purposes of this benchmark, 
available contracts means contracts in 
the possession of the lessee, the lessee's 
affiliate, or MMS. Because the lessee 
and powerplant operator are affiliated 
in non-arm'a-length transactions, the 
arm's-length contracts used for 
comparative purposes will involve only 
sellers unaffiliated with the lessee and 
the powerplant operator. The 
comparability of an arm's-length 
contract would be determined by its 

S-310999 oM8(01)@7-NOV-91-I1:15:54) 
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similarity to the non-arm's-length 
contract, considering such factors as 
time of execution, duration, terns, 
quality of the geothermal resource, 
volune, dedication to the same 
powzrplant, and other factors that may 
be appropriate to reflect the value of the 
resource. Comparability of volumes is 
particularly necessary to avaid the 
possibility that purcharas of small 
quantities of resources may unduly 
affect the valuation. While the term 
"significant quantities" is not readily 
quantifiable, it is intended to exclude 
unusual purchases of small volumes that 
may unduly skew the value. 

Only those gaothermsl resources 
utilized in the same powerplant are 
compared becaure other powerplants in 
the Reld or area may, and often do, have 
different convemlon effidencies and 
different sales prices for the generated 
electricity. ("he lessee's arm's-length 
sales of any excess geothermal 
resources from the same lease to 
another powerplant operator would not 
necessarily be considered a measure of 
value for the same reasons.) Conversion 
efficiencies and electricity sales prices 
will in part dictate what the purchaser is 
willing to pay for geothermai resources. 
Thus, the same resource may have 
different values to different powerplant 
opera tors. 

The MMS still believes this first 
valuation benchmark, even though in 
revised form, will seldom be used 
because there likely will be few 
instances where the lessee's powerplant 
affiliate will need to purchase 
geothermal resources to operate the 
powerplant. Nonetheless. such a 
scenario is possible and must be 
considered. 

If no comparable arm's-length 
contracts exist, or if there are no arm's- 
length contracts for rales of significant 
quantities of geothermal resources to the 
same powerplant. then value will be 
established by the second benchmark, 
the netback procedure in 
Q 208.352(c)(l)(ii), The MMS believes 
this will be the most widely used 
method for valuing geothermal resources 
disposed of under non-arm's-length 
contracts. The netback procedure is 
designated as  the second valuation 
benchmark to clarify its order of usage. 
(The netback procedure is discussed 
further below.) "A value determined by 
any other reasonable valuation method 
approved by MMS" is redesignated as  
the third benchmark in 
0 PD8.352(~)(1)(111): this provision is 
intended to be used only in those 
instances where the lessee can 
demonstrate that the Ant two valuation 
benchmark8 am unworkable. 

Paragraph (c) of 0 208.352 is further 
modified by reassigning valuation 
standards for those geothermal 
resomces not subject to a sales 
transaction but instead used by the 
lessee in its own powerplant for the 
generation and sale of electricity-the 
"no sales" resourcea-to a new 
paragraph (d); succeeding paragraphs 
are recodifled accordingly. This revision 
is made to dist!nguish "no sales" 
valuations as  a separate category with 
specific valuation standards. 

Valuation criteria for "no sales" 
resources are established in a 
benchmark system similar to that for 
non-arm's-length salas valuations. with 
the first benchmark again considering 
prices established in arm's-length sales 
contracts as a measure of value. 
Although the lessee generally will use 
only its own geothermal resources to 
operate the powerplant, there may be 
some situations where the lessee 
purchases additional resources from 
other producers for powerplant 
consumption. These other purchases, if 
arm's-length, would provide a logical 
basis for establishing value. 
Accordingly, the first valuation 
benchmark f9r "no sales" geothermal 
resources at paragraph (d](l)(i) is 
revised to consider the weighted 
average of the gross proceeds 
established in arm's-length contracts for 
the purchase of significant quantities of 
geothermal resources to operate the 
lessee's powerplant. The acceptability 
of the gross proceeds under the arm's- 
length contract(8) to value the lessee's 
production will be determined in large 
part by the volume and quality of 
resources purchased compared to that of 
the lessee's own production: other 
contract elements such as a time of 
execution, duration, terms. and other 
factors affecting the disposition or value 
of the resource will also be considered. 
Thus, for example, prices established in 
a contract entered into after 
commencement of power generation, for 
a short period of time, and/or for small 
volumes of resource would not 
necessarily be considered in 
determining value. On the other hand, 
prices established in a contract (or 
contracts) executed before or at the time 
of commencement of power generation, 
for the life of the electricity sales 
contract, and for volumes approachins 
or exceeding those of the lessee's own 
production would be considered in 
determining value. The MMS reserves 
the right, however, to determine whether 
the arm's-length prices or gross proceeds 
are reasonable. 

A8 with the first benchmark under the 
non-arm's-length valuations, h4MS 

believes that the first "no sales'' 
valuation benchmark will have limited 
application. Again, however, such a 
scenario is possible and should be the 
first choice for valuation. 

The second benchmark under the 
revised "no sales" valuation standards 
in Q 208.352(d)(l)(ii) is the netback 
procedure. The M M S  anticipates that 
this procedure will be used to value 
most geothermal resources used by 
lessees in their own powerplant. "Other 
reasonable valuation methods approved 
by M M S  is assigned as a third 
benchmark in Q 208.352(d)(l)(iii), with 
the intent that this benchmark would be 
used only when the lessee demonstrates 
that the first two benchmarks are 
unworkable. 

(2) Should the "area" concept for 
comparative valuation in non-arm's 
length and "no sales" situations be 
abandoned? 

abandonment of the "area" concept. 
Commenters generally recognized the 
highly variable nature of geothermal 
resources. 
MMS Response: In the preamble of 

the proposed rulemaking. M M S  
concluded that a non-arm's-length or 
"no sales" valuation based on 
comparison to contract sales outside of 
any given field was inappropriate 
because of the highly variable nature of 
geothermal resources. Accordingly, the 
"area" concept, in which sales of like- 
quality resources in nearby fields or 
areas would be considered for valuing 
lease production, was rejected. Upon 
further consideration, MMS believes 
that comparison of contract sales even 
within a given field also may not be an 
appropriate method for determining 
value of lease production in non-arm's- 
length and "no sales" Situations. As 
discussed above, the same resource may 
have different values to different 
purchasers because of different 
powerplant efficiencies and electricity 
sales prices. Accordingly, MMS has 
further restricted the use of other sales 
transactions for comparative valuation 
purposes to those contracts supplying 
resources to the lessee's or lessee's 
power-generating affiliate's powerplant. 

(3) Is the concept of not using prices 
established in other lessee's contracts 
and the rejection of the majority price 
approach appropriate for geothermal 
valuation? 

established in other lessee's contracts to 
determine value under the weighted- 
average benchmark was indirectly 
addressed by two commenters, both 

weighted-average method. The 

No comments specifically addressed 

The issue of not using prices 

within the context of rejecting the 
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commenten agreed with MMSs belief 
that other lessees' contracta should not 
be considered because of differing 
prices and powerplant efficiencies. They 
also dedamd that the subject lessee's 
other contracts rhould not be considered 
for the same reasons. One commenter 
said that prices established in arm's- 
length contracts might be used for 
valuation purposes, but that such a 
valuation method should be the second 
benchmark after the netback procedure. 

Only one comment was received 
regarding the rejection of the majority 
price approach due to substitution of the 
weighted-average method. That 
commenter suggested that the majority 
price approach may be useful in certain 
limited situations and that the lessee 
should be allowed to demonstrate to 
MMS that such an approach is 
appropriate. 

addressed the applicability of contract 
prices in its discussion of the weighted- 
average method. The MMS maintains 
that prices established in arm's-iength 
contracts are valid measures of value if 
certain qualifications are met. Because 
the use of arm's-length contracts i s  
greatly restricted. a majority price 
approach becomes impractical for 
determining value. 

(4) Should the netback valuation 
procedure (proposed 4 4 208.353 and 
206.354) be modified and, if so. how? 

Most of the comments received on the 
netback procedure during the first 
comment period were philosophical 
arguments addresaing its suitability as a 
valuation method. Twelve respondents 
representing the views of States, 
industry, and private interest owners 
commented either directly or indirectly 
on the netback procedure's propriety. 
Several respondsnts merely stated a 
position, with nonindustry commenters 
favoring the netback procedure and 
most of the industry commenters 
opposing it. Aside from comments on 
the appropriate rate of return, which is 
addressed later. few respondents 
suggested specific modifications to the 
netback procedure. In comments 
received during the second comment 
period. however, five industry 
respondents collectively advocated 
certain specific modifications to the 
netback procedure, which, together with 
an increase in the rate of return, would 
result in a resource value during the 
term of a project that would be 
equivalent to the value calculated by the 
proportion-of-profits method. Comments 
arguing the suitability of the netback 
procedure will be nviowed Rnt, 
followed by commentr addressing 
specific madlfications to the procedure. 

MMS Respon$e: The MMS has 
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Most industry respondents, 
particularly those representing 
integrated resocrca and power 
producers, strongly apposed the netback 
procedure. Much of the testimony 
presented at the public hearing was in 
opposition to the netback procedure. 
Several reasons, which were itemized 
and discussed in one industry trade 
organization response, were given for 
the netback procedure's inapplicability 
for valuing geothermal resources. The 
M M S  will respond to each reason 
individually. 

The commenter's first reason is that 
the netback approach is conceptually 
inappropriate because it is not 
responsive to the economic realities of 
the geothermal industry and does not 
recognize all costs associated with 
enhancement of the resource 
downstream of the wellhead. The 
commenter stated further that the value 
of the geothermal resource is dependent 
on the economics of transforming heat 
into usable work or another form of 
energy: e.g., electricity. In establishing 
an acceptable economic price for sales 
of either the resource or electricity. it 
was alleged that the geothermal 
producer would take into account his 
costs of developing the resource and 
transporting it to its point of utilization. 
The commenter argued that because 
geothermal resources are usually in 
marketable condition at the wellhead, 
each cost element of the geothermal 
utilization process downstream of the 
wellhead would add value to the 
resource. Accordingly, each cost 
element downstream of the wellhead 
would be part of the total processing 
cost and should be deductible. 

is a recognized method of deriving the 
value of mineral resources for royalty 
purposes. The MMS disagrees that the 
netback procedure is conceptually 
inappropriate for valuing geothermal 
resources used to generate electricity. 
The electricity generated by geothermal 
powerplants is a form of energy 
converted from the naturally occurring 
thermal energy of the resource (first law 
of thermodynamics). The conversion is 
accomplished by the equipment of the 
powerplant facility. Under the netback 
procedure, the value of the geothermal 
resource (thermal energy) is  determined 
by subtracting the costs of generating 
and transmitting electricity from the 
revenue received for the sale of the 
electricity (that is, the value of the 
electricity). Thus, the resource value 
tracks the value of the converted form of 
energy (electricity) derived from use of 
the resource. The cost deductions alro 
allow for a return on the lessee's 

MMS Response: A netback approach 

invested capital. The MMS believes, in 
these respects, that the netback 
procedure is indeed responsive to the 
economic realities of the geothermal 
power industry. 

Based on MMSs experience, cost 
deductions allowed under the netback 
procedure can exceed two-thirds of the 
value of electricity, thus deriving a 
geothermal resource value that is less 
than one-third of the electricity value. 
(As discussed later, the two-thirds and 
!io percent threshoid limits on generating 
and transmission deductions. 
respectively, are not being adopted. The 
two-thirds cost deduction cited here is 
used only for comparative purposes.) 
The MMS is aware of arm's-length 
contracts that establish the value of the 
geothermal resource at approximately 
one-half the value of the electricity. The 
MMS is also aware of revenue sharing 
agreements in which the geot!iermal 
owner receives a percentage of the total 
revenue accruing to the geothermal 
developer for sale of electricity (that is, 
a percentage of the full value of the 
electricity without any deductions); the 
revenue sharing rates in these 
agreements are greater than the royalty 
rates provided in Federal geothermal 
leases. The MMS therefore believes that 
the values derived by the netback 
procedure are reasonable in view of 
actual industry practice. 

The MMS disagrees that all costs 
downstream of the wellhead enhance 
the value of the resource, especially 
those costs associated with transporting 
the resource from the wellhead to the 
point of utilization. The MMS maintains 
that the enhancement of the resource's 
value occurs in the energy conversion 
process performed by the powerplant 
and in the transmission line operations. 
The MMS believes that the netback 
procedure adequately accounts for the 
costs associated with these value- 
enhancing operations. Furthermore, the 
lessee is ultimately responsible under 
the terms of the Geothermal Resources 
Lease to avoid waste of the resource; 
this responsibility is repeated at 43 CFR 
azez.~(b)(l). "Waste" is defined at 43 
CFR 3260.0-5(~)(4] as "the inefficient 
transmission of geothermal energy from 
the source (wellhead] to point of 
utilization." 

Geothermal Resources Lease to site a 
powerplant (or other utilization facility) 
on the Federal lease. Inasmuch as 
placement of a powerplant is largely a 
matter of the lessee's choice, MMS does 
not believe that the royalty value of a 
Federal geothermal resource should 
suffer beGause the leaaee or ita affiliate 
chooses a powerplant site distant from 

The lessee also has the right under the 

47 oO.FMT...[ 18,301 ... 12-2&90 
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the learn. The MMS contends that the 
corb of gathering and transportation 
should not be allowable expenses unless 
the resource Is made more valuable by 
transporting it to a powerplant located 
off the lease. To the contrary, it can be 
argued that a geothermal resource 
becomes increasingly lesr valuable as it 
is transported farther from the wellhead 
due to the continued disrlpation of heat 
and resultant loss of enthalpy. How the 
value of the mrource is incnared by 
tranrportation or how tranrportation is 
considered part of the utilization 
process has not been clearly 
demonstrated to MMS Accordingly, 
MMS maintains its position that all 
costs of gathering and transporting the 
geothermal rmource h i m  the wellhead 
to the 
solely g"r the lauea/operator or 
resource user, unless the lessee can 
demonstrate that value is actually 
enhanced by the gathering and/or 
transportation operations. 

The second argument presented by 
the commenter is that the netback 
procedure undercompensates for the full 
cost of capital invested in electrical 
generation and transmission facilities. 
The commenter explained that 
substantial investment in the form of 
debt and equity is incurred in these 
facilities prior to commercial operations 
and before receipt of revenue and 
creation of value. Thus. the treatment of 
return under the netback procedure 
results in a mismatch between the 
structure of the actual costs of capital 
and allowed deductions. 

debt and equity costs associated with 
power generation and transmission 
facilities are part of the lessee'r sotual 
capital costs to install those facilities. 
The regulations governing allowable 
capital investments under the netback 
procedm (appearing at paragraph8 
(b)(2) of 18 206.3% and 206.354) are 
intended to reflect inclubion of debt and 
equity costs. A list of specific allowable 
capital items and costs will be 
addressed in the Geothermal Payor 
Handbook. 

In a related issue. MMS would like to 
clarify its porition on deductions for real 
estate purchaser and acquisitions of 
easemenb or rights-of-way to site 
geothermal utilization facilities. Real 
estate purchares wem rpecifically 
excluded ar  allowable capital 
investments in the proposed rule 
(44 208.353(b)(2) and 2OR354(b)(2)). 
Lesrees have requested a deduction for 
the purchase of a powerplant site. Real 
estate ir not a depreciable asret and 
h4MS therefore doer not allow real 
estate purcbaws as  part of the capital 

int of atilltation are to be borne 

MMS Response: The M M S  agrees that 

investment for depreciation purposes. 
Also, as  previously indicated, the 
Geothermal Resources Lease conlers to 
the lessee the right to construct and 
operate all facilities necessary to 
produce and use the resource and to use 
ar much of the surface of the leased 
land ar is necersary for these functions. 
The MMS therefore would normally 
view the purchare of an off-lease site for 
a geothermal powerplant ar  an 
unnecemay cost. 

On the other hand, MMS will 
recognize the costs of acquiring 
easements or rights-of-way and the 
costs of renting or leasing powerplant 
sites and transmission corridora as 
acceptable deductions. The method of 
incorporating these costa into the 
transmiuioc line and generating cost 
rate caldations would depend on their 
accounting disporition. For example, if 
an easement or right-of-way is acquired 
by a lumpsum payment at the beginning 
of operations. the cost would be 
amortized over the life of the project and 
the declining balance entered as a 
component in computing the lessee's 
annual return on capital investment. If 
the sites are rented or leased, or 
otherNise held by periodic payments, 
the payments would be included as part 
of the lessee's operating and 
maintenance expenses. 

purchase of land for a powerplant is a 
capital cost to the lessee. Given the 
duality of treatment between real estate 
purchases and the costs of renting, 
leasing, and acquiring easements or 
rights-of-way. and the consideration that 
land is not a depreciable asset, Mh4S 
has determined that real eatate 
purchases may be at leart eligible for a 
return on investment. In practice, real 
estate costs would be added to the 
annual undepreciated capital 
investment to compute the return on 
investment factor under the depreciation 
method of calculating capital costs; real 
estate costs would be included as part 
of the total capital investment under the 
return-on-capital-inveatment method. To 
be eligible for the deduction, the 
purchased land must not be on the 
subject. or another, Federal geothermal 
lease and the lessee must demonstrnte 
to MMS'r satisfaction that the siting of 
the geothermal powerplant off the lease 
was necessary. A return on real estate 
corts will not be allowed in situations 
where the lessee could have located the 
powerplant on the lease but chose to 
locate elsewhere. Only the portion of the 
real estate costs attributable and 
allocable to the land on which the 
powerplant or transmission facilities are 
aGtually located will be eligible for a 

The MMS recognizes that the 

rehun. The lessee must obtain approval 
from MMS prior to taking a return on 
real estate purchases. 

The language excluding real estate 
purchases from the lessee's allowable 
capital costs in $ 0  206.353(b)(2) and 
206.354(b)(2) is deleted in the final rule 
and new language is added to allow 
consideration of a return on real estate 
purchases. The handling of real estate 
costs in the netback deduction 
calculations. as well as costs associated 
with renting and leasing of land and 
acquisition of easements or rights-of- 
way, will be addressed in greater detail 
in the Geothermal Payor Handbook. The 
terminology "fixed assets" in these 
paragraphs is changed to "depreciable 
assets" to clarify that allowable capital 
costs (or investments] are generally 
those associated with tangible. 
depreciable equipment and facilities. 

The third reason arguing the 
unsuitability of the netback procedure 
revolved around the potential for 
subtractive error in the value 
calculation. The commenter explained 
that small errors in determining 
allowable capital costs would expand to 
large errors in calculating the resource 
value because of the proportionately 
large investment in the powerplant 
compared to the value of the resource. 

MMS Response: The implication here 
is that the regulations may not 
accurately reflect the lessee's economic 
costs. The MMS recognizes that the 
netback procedure, or any other method 
that attempts to value a resource on the 
basis of the price of a commodity or 
service derived from use of the resource, 
can potentially result in errors if the 
regulations do not accurately recognize 
and allow for the leasee's economic 
costs. The M M S  believes that the 
netback procedure described in these 
rules accurately reflects the lessee's 
costs of converting geothermal resources 
into electricity, and thereby is an 
accurate determinant of the resource's 
value. The MMS also believes, as it 
explains throughout this preamble. that 
the netback valuation accurately reflects 
economic conditions in the geothermal 
industry. Therefore, MMS has attempted 
to avoid the risk of subtractive error. 

The commenter's fourth point is that 
the netbock does not give an 
appropriate treatment of the rate of 
return. The commenter asserted that 
deductions for return on investments in 
the netback calculation do not match the 
actual costa of capital for reasons of 
both timing and magnitude. Also, the 
rate of return under the netback 
disproportionately favors the 
geothermal field economics by allowing 
the internal rate of return on the 
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investment in the resource (that is. cost 
to b r i q  the resome into production) to 
exceed greatly the internal rate of return 
on the investment in power production. 

MMS Response: These comments 
were made from the perspective of the 
integrated geothermal producerr and 
power generators, who view the capital 
risks of financing a geothermal project 
as being spread evenly over the 
resaurce development and power 
generation (and transmission) 
componenb of the project as a whole. 
Accordingly, capital invested in 
development of the geothermal field 
would receive the same rate of return as 
the capital invested in the powerplant 
and transmission h e .  The MMS does 
not believe that econcmic rationale 
compels the equation of field economics 
to powerplant [and transmission) 
economics. Because the characteristics 
of the producible resource determine the 
design and operation of the power 
conversion equipment a powerplant is 
not installed until sufficient reserves 
have been discovered-and tested-to 
supply the powerplant at the capacity 
for which it was designed. Furthermore, 
most independent (nonutility) 
geothermal powerplant operators have 
long-term (10- to =year) electricity 
sales agreements with utilities. It is 
reasonable to assume that operators 
anticipate a sufficient supply of 
geothermal resources to meet the 
delivery commitments of the electricity 
sales agreemenls and thus justify the 
financial investment in the powerplant. 
The MMS has determined however, that 
the rate of return specified in the 
proposed rulemaking (proposed 
0 0 2fM.353[b)(2)(v) and 200.354(b)(2)(v)] 
does not adequately account for the 
return on investments required for 
geothermal power projects. This isrue is 
discussed in greater detail later in the 
preamble. 

The fifth comment argues that the 
threshold limits placed on the generating 
and transmission deductions (two-thirds 
and 50 percent, respectively) are 
arbitrary and do not reflect real costs 
(proposed 0 0 206.354(c)(l) and 
208.353(~)(1)). 

that generating and transmission costs 
may exceed the threshold limits. The 
limits were not meant as absolute 
restrictions but rather were intended to 
alert MMS to possible excessive 
deductions. The Mus bas determined 
that it can monitor excessive deductions 
by other methods. The threshold limits 
therefore are deleted in the final rule. 
However. MMS will not allow the 
daductionn to mdum the value of the 
geothermal r e m e  to zero. ("he MMS 

MMS Response: The MMS recognizee 

is protected from accepting no royalties 
by the mMmum royalty provisions of 
the lease and by 8 202.352 of the final 
d e . )  The lessee will be expected to 
provide all relevant information upon 
request to support Its generating and 
transmission deductions. 

The final comment is that geothermal 
values determined under the netback 
procedure are diaproportionately greater 
(by a factor of two to three) than the 
market value of other fuels used for the 
generation ol" a comparable amount of 
electricity. Also, netbeck values 
escalate ut higher rates than those 
projected for other fuels. 

MMS Response: This argument was 
based on calculated fuel costs of 2.55 
centslkWh and 1.8 centslkWh for 
natural gas- and coal-fired powerplants. 
respectively. Geothermal values 
calculated under the netback procedure 
were cited to range from 4 cents/kWh to 
6 cents/kWh. The heat rate for natural 
gas was given as 8,500 Btu/kWh and 
that for coal as 12,000 Btu/kWh. These 
heat rates are for modem turbine 
generators that are designed to operate 
at steam pressures 10 to 30 times greater 
than steam pressures available to 
geothermal powerplants. By comparison, 
geothermal powerplants have heat rates 
of about 18,000 Btu/kWh to 25,000 Btu/ 
kwh.  

The M M S  questions the validiiy of 
comparing fuel costs for fossil fuel-fired 
powerplants with those for geothermal 
powerplants because of different design 
and operating characteristics and 
different heat rates. Nevertheless, 
geothermal values computed by the 
netback procedure can be shown to be 
comparable to hydrocarbon fuel values 
if heat rates for geothermal pcwerplants 
are considered. For example, using a 
typical heat rate for a dual-flash 
powerplant of 24,500 Btu/kWh, a 
geothermal netback value of 6 cents/ 
kWh yields an equivalent natural gas 
value of $2.04/MMBtu. which is 
comparable to current (November 1990) 
spot-gas prices for deliveries to 
pipelines. The 5 cents/kwh netback 
value yields an equivelent oil value of 
$?.1.84/bbl, assuming the average heat 
content of a barrel of oil is 5.8 MMBtu. 

The M M S  can find no valid basis for 
comparing the escalation of netback 
values with projected fuel prices. 
Forecasting future oil and gas prices is 
an inexact science at best. as  
demonstrated by the rapid rise of oil 
prices in the late 1970's and their 
unexpected collapse in 1966. 
In general, opponenb of the netback 

procedure contend that the derived 
royalty valuer am much greater than 
could possibly be negotiated between a 

geothermal buyer and a seller under 
arm's-length conditions. 
MMS Response: The MMS disagrees 

with this conclusion. As discussed 
above, netback values appear to be 
within the range of prices established in 
arm's-length contracts and value bases 
established in certain revenue sharing 
agreements currently existing in the 
geothermal industry. 

In comments submitted during both 
comment periods, one industry trade 
organization, representing the collective 
viewpoints of several integrated 
resource and power producers, 
suggested the following modifications to 
the netback procedure: 

[I) The first suggestion is that 
deductions should be allowed for both 
depreciation and interest on a constant 
investment base to better reflect the 
actual costs of the amounts of debt and 
equity invested in geothermal power 
facilities. 

MMS Response: The MMS believes 
that its method of calculating deductions 
on the undepreciated capital investment 
balance adequately accounts for the 
lessee's actual generating and 
transportation costs. The MMS also 
believes that its method better reflects 
an actual internal rate of retum earned 
on the power generating and 
transmission operations. Calculation of 
depreciation and interest on the basis of 
a constant investment would overstate 
the lessee's capital cost. 

(ii) The commenter next suggested 
that all costs related to the delivery of 
the geothermal resource-including 
gathering and reinjection systems, 
downhole pumps for binary 
powerplants. and other field 
equipment-should be included in the 
generating costs to determine value at 
the wellhead. That is, the point of 
royalty valuation should be at the 
wellhead and all costs subsequert to 
extraction of the resource should be 
deductible. 

MMS Response: The MMS's long- 
standing position is that all costs related 
to field operations are to be borne solely 
by the lessee. These operations include 
gathering and reinjection as required by 
regulations at 43 CFR part 3260. The 
MMS's position on gathering and 
transportation of the geothermal 
resource from the wellhead to the point 
of utilization is discussed above. Lease 
terms allow the lessee to reinject unused 
geothermal resources and geothermal 
effluent without payment of royalties 
(unless the lessee receives 
compensation for these operations); 
deductions cannot be applied against 
nonroyalty-bearing productlon or 
operations that are field related. The 
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MMS agrees that certain downhole 
pump operations are related to the 
power conversion cycle in binary 
powerplants. Accordingly. the regulation 
at paragraph (b](ZJ of 0 208.354 
addressing allowable capital costs is 
revised to allow inclusion of those 
downhole pump costs that are directly 
attributable and allocable to the design 
requirements of the power conversion 
cycle in determining generating 
deductions. I t  will be the responsibility 
of the lessee to accurately allocate, 
subject to audit and adjustment. only 
that part of downhole pump cost 
attributable to the power conversioii 
process. Costs associated with 
extraction of the resource are not 
allowed In determining generating 
deductions. 

(iii) The third suggestion was to 
eliminate the threshold limits on the 
generating and transmiasion deductions. 
An annual limit of 80 :o 85 percent on all 
costs. Instead of separate caps on the 
generating and transmission deductions, 
was recommended. 

MMS Response: As discussed above, 
the threshold limits have been deleted. 

(iv] The commenter next argued that if 
the deduction limits are retained, which 
in effect establish a floor value for the 
reeource. then a ceiling value should 
also be established, especially in view 
of the fact that the netback value 
approaches the electricity sales price 
near the end of the depreciation period. 
A resource value cap of 40 percent of 
gross proceeds was recommended. 
MMS Response: The M M S  can find no 

justifiable reason to place a cap on the 
value of the resource. 

(v) The commenter next suggested 
that reclamation costs associated with 
the powerplant, Including costs of 
dismantling the powerplant and 

the lease, should be an 

procedure because such costs are an 
integral part of opnrating the 
powerplant. 

MMS Response: The MMS recognizes 
that the costs of dismantling, 
decommlssionin , or abandoning the 
powerplant and for transmission line are 
indeed part of the lessee's costs 
associated with those facilities. 
However, these are future costs that are 
not easily estimated tens of years in 
advance, and in fact may not even occur 
at the end of a given project if the 
facilities are converted to other uses. 
Nevertheless, it is MMS' intent to 
recognize powerplant and transmission- 
Iim dismantlement costs when those 
costs actually occur. This will be 
accomplished by allowing the lessee a 
one-time refund of myaltiea equal to the 
royalty amount of actual dismantlement 

allowab restorin(f e deduction in the netback 
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costs in excess of actual salvage income 
(Le., royalty rate times the amount of 
dismantlement costs in excess of 
salvage income); the refund should be 
requested at the completion of the 
dismantlement and salvage operations 
and include all supporting 
documentation. New paragraphs (0 are 
added to 0 0 208.353 and 206.354 to 
address refunds for dismantlement 
costs. Because of this treatment of 
dfsmantlement costs, salvage value 
(usually deducted from gross investment 
prior to calculating depreciation] will 
also be recognized at the time of plant 
dismantlement. Thus, depreciation will 
be calculated on the full gross 
investment, and the allowed return will 
be applied to that gross investment less 
accumulated depreciation 

The costs of lease restorntion, 
however, will not be recognized by 
MMS as an allowable cost in the 
netback valuation. Restoration of 
Federal leases is a specific requirement 
of the lessee under section 14 of the 
Geothermal Resources Lease. The MMS 
considers lease restoration to be a 
function of operating the lease rather 
than generating electricity: costs 
associated with lease operations are not 
shared by the Government. 

(vi] The cost of purchased electricity 
to operate well pumps and other field 
equipment when those operations are an 
inherent part of the power generating 
process was also recommended as an 
allowable deduction in the netback 
procedure. 

MMS Response: As discussed above, 
MMS recognizes that certain equipment 
associated with the generating process 
may be located in the field or well and 
has revised the regulations accordingly. 
Such equipment may include wellhead 
reparaton and downhole pumps. Thus, 
any costs associated with the operation 
and maintenance of this equipment 
would be included in determining 
generating deductions. However, the 
lessee must properly allocate the costs 
between resource extraction functions 
and power generation processes and use 
only those costs attributable to the 
power generation process in its 
deduction calculations. 

(vii) The cornmenter next prescribed 
that the generating deduction (actually 
the generating cost rate] should be 
based on net output (tailgate electricity) 
rather than gross generator output 
(propcsed 0 208.354(bl(lll. The 
commmter reasoned that internal power 
demands ("parasitic" electricity] should 
not figure into the deduction calculation 
because if a comparable amount of 
electricity were purchaaed, It would be 
considered a deductible generating 
expense. The commenter concludes that 

real revenues would then be comparable 
to real generating costs. In comments 
submitted during the second comment 
period, the respondent advocated the 
uRe of delivered electricity to calculate 
both transmission and generating 
deductions. 

the costs of generating parasitic 
electricity is an inherent part of 
powerplant operation and therefore 
should be compensated. Computing the 
generating cost rates on the basis of net 
powerplant output (tai!gate electricity] 
rather than gross gent rator output 
accomplishes this god. Accordingly. 
regulations at paraf,raphs (bl(1) and 
(b)(3) of 9 208.354 rire revised by 
replacing "generated electricity" with 
"plant tailgate electricity." The 
definition of "generated electricity" in 
0 208.351 is deleted in the final rule. 

the definition of "plant tailgate 
electricity" to protect the Government 
from sharing in the cost of generating 
any electricity that is returned to the 
lease for lease operations. To reiterate, 
deductions cannot be applied against 
nonroyalty-bearing production or 
operations that are field related. 
Although electricity returned to the 
lease does not produce revenue, i t  
cannot be viewed the same as parasitic 
electricity, which is used in, and is 
necessary to. the energy conversion 
process. Rather, it is electricity that 
normally would be purchased by the 
lessee for field operations and thus 
would not be compensated by the 
Federal lessor. I t  is also electricity that 
otherwise would be available for sale. 
Accordingly, the definition of "plant 
tailgate electricity" in 5 208.351 is 
modified in the final rule to be inclusive 
of electricity generated by the 
powerplant and returned to the lease for 
lease operations. 

The MMS disagrees that generating 
deductions should be calculated on 
delivered electricity. The use of 
delivered electricity to calculate 
generating cost rates would overstate 
generating costs and ultimately 
generating deductions. 

(viii) If the netback procedure is 
adopted, the comrnenter recommended 
the specific standards be developed that 
would authorize the lessee to use an 
alternate valuation approach in certain 
circumstances. The following 
standard for triggering this exception 
was proposed: 

The value calculated from the netback 
murt allow money inverted in pu*.ver 
production and tranrrnlrrion to earn an  
internal rate of return equal to 1.5 times S&Ps 
[Standard and Poor's] BBB bond rate as 

MMS Response: The MMS agrees that 

However, a caveat must be added to 
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ca~culated Irom &a pmjact'r lsu~unted cash 
n o m  

This standard would be used as a test to 
determine whether the netback value 
reflects the lessee's internal rate of 
return on investment in power 
production and transmission as 
measured by discounted cash flows. If 
the netback approach fails this test, it 
was suggested that a different 
methodolo (namely the proportionsf- 

the rerource. 
MMS R8qwn8e: The intent of the 

return on investment is  to recognize the 
cost of fimds necessary to finance the 
construction of the powerplant and 
transmission line. The return on 
investment is not intended to reflect a 
discounted cash-flow or other rate-of- 
return analysis used by a lessee to 
evaluate a par t ldar  project. Rather, i t  
is intended to reflect a reasonable cost 
of capital. The MMS perceives no 
requirement for enruring that the 
netback value reflects h e  lessee's actual 
internal rate of return used for a variety 
of corporate purposer. The MMS has 
determlned, however, that the rate of 
return used in the netback calculations 
should be 2 times Standard and Poor's 
industrial BBB bond rate. The rationale 
for this decision is discussed later. 

(ix) The commenter next argued that 
capacity payments should not be 
included in the measure of gross 
proceeds from which the netback 
deductions are subtracted because 
capacity payments am considered a 
function of the powerplant design and 
performance characteristics rather than 
the resource. The commenter urged that 
at least that part of capacity payments 
made during scheduled downtime or 
forced outages not be included in the 
lessee's gross proceeds for the sale of 
electricity, 

MMSResponse: Capacity payments, 
which are further addressed in question 
8 below. were discussed in the preamble 
of the proposed ruler (M FR 357) within 
the context of valuing the lessee's 
electricity. As described in that 
preamble, rules implementing PURPA 
(for example, 18 CFR 292.304 (1964)) 
require electric utIlitier to purchase 
available electricity from qualifying 
powerplants at rates equal to the 
purcharing utiUty's "avoided costs." 
Avoided cost8 an, defined at 18 CFR 
292.lOl(b)(6) [l984) as the incremental 
costs to an electric utility of electric 
energy or capadty, or both, which the 
utility would otherwise generate itself or 
purcham from another rource. Avoided 
costs - pndttlly rcptomted by two 
payments: an energy payment and a 
capadty payment. Tho energy payment 

profits me tr od) shodd be used to value 
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representa the purchasing utility's 
avoided costs of htels used to operate 
conventional powerplants. The capacity 
payment represents the utility's avoided 
costs associated with capital 
investments in powerplants and 
transmission systems needed to meet 
customer delivery demands or utility 
loan requirements. In effect, capacity 
payments are made in htlfillment of the 
lessee's contractual obligation to deliver 
a minimum amount of electricity to the 
purchaskq utJlity. Because capacity 
payments are a component of avoided 
costs. MMS maintains its position that 
capacity payments are part of the total 
value of the electricity and therefore are 
part of the lessee's gross proceeds 
received for the sale of electricity. 

The MMS disegrees that capacity 
payments are a function of powerplant 
design and performance because these 
features are determined by resource 
characteristics. Simply stated, the 
quality and volume of geothermal 
production dictate powerplant design; 
any degradation or improvement of 
resource characteristics will affect 
powerplant performance. 

Capacity payments are generally 
established yearly and paid in equal 
monthly installments: scheduled 
downtimes and brief periods of forced 
outages are usually taken into account. 
Accordingly, MMS finds no reason to 
discount capacity payments during these 
periods. If the downtime or forced 
outage lasts an entire production month. 
however, MMS would consider an 
exception, assuming that geothermal 
production is either shut in and/or 
determined by ELM not to be royalty- 
bearing. 

(x) The commenter finally suggested 
that a return on funds expended prior to 
commercial operation of a facility 
should be allowed as part of the capital 
investment base. The commenter 
reasoned that carrying costs incurred 
during the construction phase of a 
project, which can include service 
payments for both debt and equity. are 
an integral part of the lessee's invested 
capital because investments do not 
produce income until a powerplant is 
operational. The commenter suggested 
that the depreciable investment base be 
calculated by summing the annual 
investments adjusted by an annual rate 
of return based on a weighted-average 
cost of capital for the geothermal 
industry. 
MMS Response: Interest charges 

incurred by a lessee on capital 
borrowed to finance construction of a 
project also known as interest during 

depreciable capital investment base on 

conrtructlon (IDC), are m n t l  
recognized by MMS ar part of 13: e 

which the traiismission and generating 
cost rates are calculated. Service 
payments on eq'Jity investments are 
also considered part of the deprecia5le 
capital investment. However. the 
interest and equity payments must be 
the actual amounts clearly attributable 
and allocable to the powerplant or 
transmission line for which the money 
was borrowed, and must be incurred 
during the planning and construction 
phases of those facilities; these 
payments also must be verifiable upon 
audit. In those cases where ICC or 
equity payments cannot be attributed to 
a particular dowerplant or transmission 
line. MMS may, at its discretion. 
approve an amount provided the lessee 
submits a written request and provides 
adequate documentation supporting the 
proposed amount. 

(5) What should be the proper rate of 
return under the netback valuation 
procedure and what sources of 
information are publicly available to 
support any suggested alternative rates 
of return? 

The MMS proposed a rate of return of 
1.5 times Standard and Poor's industrial 
DBB bond rate at 3 3  m.353(b](z)(v) and 
200.354(b)(Z)(v) in the proposed 
rulemaking. Six respondents commented 
on the proposed rate of return during the 
first comment period. Five commenters 
representing States and private interest 
owners opposed us iq  the factor of 1.5 
to calculate the rate of return, citing the 
lack of rationale and inconsistency with 
valuation of other minerals (oil, gas. and 
coal] as reasons: they generally 
preferred a straight Standard and Poor's 
industrial BBB bond rate as the rate of 
return. Two of these commenters 
suggested that the Standard and Poor's 
industrial BBB rate may be liberal 
because the element of risk is so low for 
companies constructing geothermal- 
driven PURPA plants that loans are 
made on the basis of nonrecourse 
financing. On the other hand, an 
industry trade organization argued that 
the proposed rate of return of 1.5 times 
Standard and Poor's industrial BBB rate 
was insufficient to cover the actual costs 
of generating and transmitting 
electricity. (Industry generally shares 
this viewpoint as indicated by testimony 
at the pubLc hearing.) 

Five respondents commented on the 
ratesf-return issue during the second 
comment period four represented 
industry and one represented a State. 
The State commenter again opposed any 
rate of return greater than Standard and 
Poor3 industrial BBB bond rate. but did 
not present any factual basis for its 
position. 
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Industry commentem collectively 
endorsed a rate of return equal to the 
weighted-average cost of debt and 
equity-also referred to as the weighted- 
average cost of capital-for integrated 
geothermal resource and power 
developers. An industry trade 
organization, which represented the 
views of the other industry commentem. 
observed that the weighted-average cost 
of debt and equity was dependent upon 
(1) the initial capitalization (the 
proportion of debt to equity), P) cost of 
debt, and (3) return on (or cost of) 
equity. The commenter indicated that 
capitalization of geothermal projects 
varied in th6 extreme, rangi.ng from 100 
percent equity flnancad to 100 percent 
debt financed; repmsentative debt to 
equity ratios were estimated to range 
from 50/50 to 70/30. Long-term debt 
during the mid-lst#)'s, when many of the 
existing geothermal projects were 
developed, was available at interest 
rates of 11 to 12 percent. Letters from 
investment banking firms, submitted 
with the commenter'r analysis, 
indicated that the pre-tax return on 
equity needed to attract investments in 
geothermal power projects during the 
mid-lW's was in excess of 25 percent 
and as high as 10 percent; the 
commenter asserted that the typical 
equity return was between 30 and 35 
percent. By assuming representative 
debt to equity ratios of 50/50 to 70/30. 
an average interest rate of 11.5 percent 
on long-term debt, and an average 
return on equity of 32.5 percent, the 
commentcr calculated that the weightad- 
average cost of capital (debt and equity) 
for the geothermal industry ranged 
between 17.8 percent and 22.0 percent. 
The commenter noted that this analysis 
yielded a rate of return approximately 2 
times Standard and Poor's industrial 
BBB bond rate. The commenter then 
proposed to avoid the multiplier and 
establish a fixed rate of u) percent. 

MMS Response: As previously 
discussed. the return on invested capital 
is intended to compensate the lessee for 
its costs necessary to finance a 
powerplant and transmission line. The 
MMS recognizes that geothermal 
powerplant operation8 may contain a 
certain element of rink attr'ibutable to 
the continued produdbility of a viable 
resource, and that eothemal 

relatively greater financing costs than 
conventionally fueled powerplants, 

Indurtry's proposal to fix the rate of 
return at 20 pearcent will not accurately 
reflect the cost of capital in view of the 
rise and fell of itemrt rates over time, 
A fixed rate of return would penalize 
lessees during periods of higher interest 

powerplantr there f ore may incur 
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rates and subsidize them during periods 
of lower interest rates. 

rulemakings (for example, oil and gas 
valuation rulemakings at 53 FR 1213 and 
1282, January 15,1sSe], MMS determined 
that the rate of return on depreciable 
capital investment should be closely 
asrociated with the cost of money 
necessary for construction of 
transportation and processing facilities. 
The MMS concluded that a corporate 
bond rate adequately considered the 
risks involved in such ventures and 
believed that the Standard and Poor's 
industrial BBB bond rate represented a 
rational chcice among the available 
alternatives. This conclusion was 
viewed primarily in terms of long-term 
debt; the impact of equity financing was 
unknown. During the rnid-lsso's (1983 to 
10871, Standard and Poor's industrial 
BBB bond rate ranged from a low of 
about 9.5 percent to a high of about 15 
percent; the average was about 12 
percent, which is correlative with the 
intereet rates on long-term debt reported 
in the geothermal industry's comments. 
However, considering that equity 
financing may account for 50 percent or 
more of the capital invested in e 
powerplant and trammission line, and 
that the return on equity may be as high 
as 40 percent, the weighted-average cost 
of capital to finance geothermal power 
projects is easily greater than a straight 
corporate bond rate. For example. if half 
of a project was financed by equity 
investment at an expeated rate of return 
of 40 percent and the remaining half by 
long-term debt at an interest rate of 12 
percent, the total coat of financing the 
project would be about 28 percent. This 
amount, as well as the weighted-average 
rates of rehun calculated by the 
industry commenter, is within the range 
of Standard and Poor's industrial BBB 
bond rater increased by a factor of two. 
The MMS finds that a rate of return of 2 
times Standard and Poor's industrial 
BBB bond rate is a reasonable 
representative cost of capital for 
financing geothermal power projects; 
this rate of return therefore is adopted in 
the final rule for use in determining 
transmlsrion line and eneratlng cost 

appropriate for geothermal resource 
valuation? 

netback valuation procedure, the 
proportion-of-profits method also 
generated divisive argument: most of 
industry favored the exclurive ure of the 
proportionsf-profits method, whereas 
nonindustry opposed its use. 

In previous product valuation 

rates under the netbac 1 procedure. 
(8) Is the proportion-of-profits method 

Like the controversy surrounding the 

Driefly summarized, value of the 
geothermal resource under the 
proportion-of-profits method is the 
proportional share of the geothermal 
project's net operating income 
attributable to the geothermal field. The 
proportional share is based on the ratio 
of capital invested in developing the 
geothermal field to capital invested in 
the entire geothermal project (field 
devulopment, powerplant construction, 
and transmlssion line Installment). (See 
proposed rulemaking at 54 FR 357, 
January 6,1988, for further details.) 

Five respondents representing States 
and private interest owners opposed the 
proportion-of-profits method. One 
commenter pointed out that the 
proportion-of-profits method is similar 
to Internal Revenue Service's (IRS) 
proportional profits method used in 
depletion calculations for Federal 
income tax. except the Federal depletion 
calculation uses a ratio of mining costs 
over total costs of producing the mineral 
resource instead of the ratio of 
investment in the geothermal field over 
total investment in the geothermal field, 
powerplant, and transmission line used 
under the proportion-of-profits method. 
This commenter suggested that the use 
of investments rather than costs seems 
to be chosen so that most of the net 
income is allocated to the powerplant 
rather than the geo!hermaI field. thus 
reducing the value attributable to the 
geothermal resource. The commenter 
also noted that RSs proportional profits 
method is seldom used because the IRS 
is uncomfortable with the idea that a 
ratio of one cost over total costs is a 
reliable method of determining how 
profit should be allocated between 
production and post production 
processes. 

concept of the proportion-of-profits 
method-the greater the costs 
attributable to a component of the 
project, such as electrical generation or 
field production, the greater the value 
attributable to that component of the 
project-as being incorrect. Rather, a 
lower coat of producing the resource 
should correspond to a higher value of 
that resource. The concept that rates of 
return on powerplant and transmission 
line investments should equal those for 
fleld-development invertments #as 
further criticized for the following 
reasons: 

( I )  The rates of return expected on 
investments in the production of 
geothermal resources are greater than 
those expected on investments in 
electrical generation. Accordingly. a 
greater proportionate cash flow should 
be allocated to the geothermal field, 

One commenter criticized the basic 
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which in effect would increase the value 
of the geothermal mrourw and 

(ii) If generating plant capital costs 
are financed with nonrecourse 
financing, the only real plant capital 
investment is the interest actually paid. 
This would lower the cash flow for the 
plant and increase the cash flow for the 
geothermal field, thereby increasing the 
value of the resource. 

It war also argued that the proportfon- 
of-profitr method merely deriver a unit 
amount (dollan per kilowatthour) of the 
costs of producing the resource. not the 
resource*s value. 

Finally, two of the cornmenten 
advised that audits would be more 
difficult for roportionsf-profits 
valuations tR an for netback valuations. 

Five rerpondents representing 
industry and industry trade 
organizations strongly advocated the 
proportion-of-profi ts method. Several 
speakers at the public hearing also 
testifled in favor of the proportion-of- 
profits method. The proportion-of-profits 
method is premised on the allocation of 
net operating income (or actuel cash 
flow) to each component of an 
integrated geothermal pmject 
(production field. powerplant. and 
transmisrion line) based on the relative 
proportion of the capital invested in 
each component. The need for 
determining an appropriate proxy rate of 
return and depreciation schedule [as 
under the netback procedure] is 
eliminated. The specific rate of return 
earned by the project is whatever the 
actual cash flows produce. The rate of 
return attributable to the resource 
invertment Is the same as that 
attributable to the other component 
investments. 

Because field investment costs and 
operating expenses are considered in 
the proportionsf-profits method, the 
proponent8 a e that the resource 

reflect a fair and reasonable arm'r- 
length negotiated price. Under the 
recommended proportion-of-profits 
formula, the eothermal resource value 
would be nofess than the field operating 
expenses (net operating income was 
defined as never be@ less than zero). 
The commenter concluded that inclusion 
of field investments and operating 
expenrer h the value determination 
would encourage efficient operation, 

In rummy rupporten of the 
proportions profib method believe 
that it calculater a more accurate value 
of the re8ource while p m v i w  the 
Government with a fair return 
commensurate with the intent of 
Congmsr in s s i q  the Geothermal 

value derived T y thir method would 

SteamActo p" 1970. 

MMS Response: The proportion-of- 
profit8 method and the netback 
procedure are similar in that both derive 
a value of the geothermal resource by 
t a b  into account the lessee's 
expenser and investments. (In fact, the 
proportion-of-profits method can be 
viewed as a form of netback calculation, 
with the allowed rate of return varying 
according to the return to the project.) 
The MMS has determined that the two 
methods differ primarily in their 
handli of the Iemee's return on 
invest3capital. Under the netback 
procedure, the return on investment is 
intended to reflect a reasonable cost of 
capital: the cost of capital is expressed 
by the rate of return, determined to be 2 
times Standard and Poor's iadusMal 
BBB bond rate as previously discussed. 
Under the proportion-of-profits method, 
the lessee's return on investment is not 
explicitly stated but is determined 
inherently by the electricity sales price 
(or revenue received] and ultimately by 
the company's profitability. In 
application, the proportion-of-profits 
method confuses invertment 
pmfitability with a company's minimum 
return on investment necessary to cover 
the cost of capital. 

investment under the netback procedure 
is intended to recognize the lessee's cost 
of funds necessary to finance the 
powerplant and transmission line. 
Capital costs must be accurately 
estimated because. If the cost of capital 
is overestimated, the generating and 
transmission deductions would be 
overstated and royalty values would be 
understated. The MMS does not view 
the proportion-of-profits method as an 
accurate determinant of capital cost 
because it reflects a company's 
profitability rather than the industry's 
cost of capital. 

not find compelling the argument that 
the rate of return on investment 
attributable to resource development 
must be the same as that attributable to 
other components of the geothermal 
project. In addition, MMS is not 
comfortable using a different rate of 
return for each project. 

In view of MMS's knowledge of actual 
pricing and revenue sharing provislons 
In arm's-length contracts, MMS does not 
believe that the values derived by the 
proportion-of-profits method would 
reflect prices negotiated in arm's-length 
contracts MY better than those values 
derived by the netback procedure. In 
summary, none of the comments 
received convinced MMS that the 
proportionsf-profit, method derived a 
more accurate value of the geothermal 

As discussed above, the return on 

Also, as previously stated, h4MS does 

resource compared to the netback 
procedure. 
(7) Should an alternative fuels 

approach be used to value "no sales" 
geothermal resources [for both electrical 
generation and direct uti1ization)l If so. 
how should the vaiue of the alternative 
fuels be determined? 

Value of the geothermal resource 
under the alternative fuels approach is 
determiaed by the Btu value (or cost] of 
the conventional fuel (oil, gas, coal, 
wood, etc.) displaced by use of the 
geothermal resource. 

Six commentera addressed the 
alternative fuels approach for valuation: 
all were within the context of 
geothermal power generation. None of 
the commentera completely endorsed 
the method. Three commentera directly 
opposed the method, and three others 
suggested that the valuation of the 
alternative fuel alone would crep.te 
insurmountable administrative and 
auditing difficulties. 

an alternative fuel approach is 
inappropriate for valuing geothermal 
resources used to generate electricity. 
Considering that electricity is a form of 
energy canverted from the thermal 
enegy of the resource. MMS believes 
that a netback valuation based on the 
value of the geothermally generated 
electricity is a more proper approach. 
However, MMS is adopting an 
alternative fuels method to value "no 
sales" geothermal resources used for 
direct utilization. (See 5 208355(c]jl)(ii) 
or (d)[l)(ii) of this rule for M e r  
details.) 
No comments were received on how 

the alternative fuel should be valued. 
The MMS has determined that the value 
of the alternative fuel should be the 
price that the lessee would otherwise 
pay for purchasing the particular fuel. 

(8) Should capacity payments be 
included in the value of electricity7 

Four comments addressed the 
capacity payment issue; three were from 
States and private interest 
representatives and one was from an 
industry trade organization. The 
nonindustry respondents favored the 
inclusion of capacity payments in the 
value of electricity. One respondent 
suggested that if capacity payments 
were considered payments for the 
capital cost of the powerplant 
(industry's position). then a deduction 
for capital investments should be 
disallowed that is. only plant operating 
expenses would constitute the 
generating deduction. Industry opposed 
the inclusion of capacity payments, 
claiming that they are a function of 

MMS Response: The Mh4S agrees that 
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powerplant design rather than the 
resource. 

Within the context of capacity 
payments, M M S  also requested 
information as to what extent 
geothermal production is shut in during 
forced outa es or scheduled powerplant 

still received. No rtatistical data were 
received although MMS understands 
that it is general industry practice to 
shut in or throttle back wells as soon as 
practical during unrchedded outages 
(“tripr” in industry terms) as well as 
Scheduled downtimes. One nonindustry 
respondent commented that capacity 
payments received during the outages. 
whether scheduled or unscheduled, 
should still be included as part of the 
value of electricity because they are 
established yearly with a certain 
amount of downtime factored in. 

MMS Response: Capacity payments 
were discussed in question 4(ix) above. 
The MMS has determined that capacity 
paymentr are a part of the electricity 
sales value. 

(9) How should electricity be volued 
when the geothermal lessee is also the 
power generating utili ? 

utility, M M S  suggested that the value of 
the electricity might be established as 
the weighted average of the utility’s 
customer rates. No comments were 
received on this or any alternative 
method of valuing electricity for 
application of the netback valuation 
procedure under these unique lessee- 
utility situations. 

MMS Response: Due to their rarity, 
MMS will review these situations 
individually to determine the proper 
methods of valuing the electricity and/ 
or the resource as allowed under the 
benchmark systems. 
(10) What criteria should be used to 

value the geothermal resource when the 
lessee has an arm’s-length generating 
agreement with a third party but 
receives revenue from the sale of 
electricity (that is, the lessee sells 
electricity generated by an unaffiliated 
party using the lessee’s geothermal 
resource)? 

The only comment received on this 
question Im lied that the contract with 

generating-cort deduction, which could 
be used in valuing the M8OUrce. 

MMSRe8pon88: The MMS does not 
foresee such situations occurring. The 
MMS believes that the regulations in 
0 206.352[d) are sufficiently flexible to 
allow individual value determinations in 
these situattons. 
(11) Should thm k E onetime 

election to we the retum-on-capital- 
investment me&d for valuation under 

downtimes ‘6 ut capacity payments are 

In situations where ‘x e lessee is also a 

the powerp P ant owner would establish a 

the nntback proadura [proposed 
0 0 206.353(b)(WMBl and 
206.354[b)(2)(iv)@)] for those facilities 
placed into service before March 1, 
lW? 

A return-on-capital-investment is one 
of two alternative methods proposed to 
determine the lessee’s costs associated 
with capital investment in the 
powerplant and transmission line: the 
other method involves de reciation and 
a return on undepreciate B capital 
investment. One commenter (from 
industry) favored having the method 
available for use for facilities placed 
into service prior to March 1,1Q88, and 
one commenter (from nonindustry) 
disagreed with it8 use prior to March 1, 
1988; neither commenter provided 
substantive rearons for their position. 

MMS Response: The MMS first 
adopted the ntum-on-capital- 
investment method (as an alternative to 
the depredation method) with the 
promulgetlon of new transportation and 
processing allowance regulations for oil 
and gas valuation effective March 1, 
1988 (53 FR 1164 and 53 FR 1230, January 
15,1986). Those regulations provide that 
the return-on-capital-investment method 
will apply only to facilities first placed 
into service after March 1,1988 (30 CFR 
206.157(b)(Z]jiv)(B) and 
Uw.l59(b)(2)(iv)(B) (l9QO). For 
consistency with those regulations. 
MMS also adopted the return-on-capital- 
investinent method for determining 
transmission and generating cost rates} 
deductions under the netback procedure 
for powerplants first placed into service 
on or after March 1,1988 (MMS report 
“Valuation of Federal Geothermal 
NesourcetiElectrical Generation,” June 
1988, pages 7 and 13). The MMS can find 
no compelling reason to allow 
application of the return-on-capital- 
investment method solely for geothermal 
resource valuation in a manner 
inconsistent with the intent of the 
regulations introducing the policy. 
(12) Should depreciation (under the 

netback procedure) be based on a fixed 
time period commensurate with the first 
electricity sales agreement (proposed 
3 0 ZOe.353(b)(Z)(iv)(A) and 
Uw.354(b)(Z)[iv)(A)) or some other 
reasonable time period, and what 
conditions or considerations might 
extend or decrease the depreciation 
period? 

Two State commentem expressed 
concern that a depreciation schedule 
tied to the life of an electricity sales 
contract may unduly entitle the lessee to 
an accelerated depreciation, especially 
when the expected useful life of the 
generating and tranrmlrrian facllltles i s  
longer than the sales contract. They 
recommended that depreciation be 

based on the useful life of the capital 
assets (powerplant and transmission 
line] rather than a contract term. 

An industry trade organization 
recommended that adjustment to the 
depreciation time period be allowed 
when (1) the actual performance of the 
geothermal reservoir is not able to 
support the optimal performance of the 
powerplant as originally projected or (2) 
the powerplant becomes technologically 
obsolete within a very short period of 
time, and upgrading requires substantial 
infusions of new capital investment. The 
commenter recommended that the 
lessee be allowed to use either a 
straight-line or accelerated depreciation 
method, presumably as circumstances 
dictate. 

One industry respondent expressed 
concern that the straight-line 
depreciation method does not correctly 
allocate the cost of geothermal 
powerplants over the life of the project 
(or contract). The straight-line 
depreciation method was considered 
inapplicable because geothermal 
powerplants must rely on a local source 
of geothermal production, which cannot 
be supplemented by other fuel sources. 
Accordingly. costs tend to be 
understated in the early years when 
plant capacities are high and overatated 
in the later years as the annual amount 
of generation declines. This commenter 
recommended a depletion-accounting 
method to allocate capital costa over the 
primary term of the electricity sales 
contract. The depletion rate would be 
adjusted yearly on the basis of the 
forecasted amount of geothermal 
resource remaining to the termination of 
the sales contract. 

MMS Response: After reviewing the 
above comments. MMS has determined 
that the proposed depreciation method 
is proper for netback valuation. A 
depreciation period based on the term of 
the electricity sales agreement avoids 
guessing about the life of the geothermal 
reserves as well as the useful life of the 
capital assets. The final rules, however, 
provide for alternative depreciation 
periods upon proper showing by the 
lessee and acceptance by MMS. This 
exception is intended to be used 
primarily in Situations where the lesseel 
powerplant operator (such as a 
municipal utility) does not have an 
electricity sales contract on which to 
base a depreciation period. or in other 
unusual or extraordinary situations 
currently not anticipated by MMS. 
Assuming that the netback procedure is 
applicable In these cases. a depreciation 
schedule based on the expected life of 
the capital assets. or some other period 
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acceptable to MMS, would be 
considered. 

The MMS has determined that a 
straight-line depreciation method is 
more administratively manageable than 
other depreciation methods and 
therefore is subject to less interpretation 
and possibh misuse. The ?&VIS believes 
that accelerated depreciation based on a 
depletion-accounting method is 
inappropriate, because this method was 
devised for tax purposes and is not 
consistent with MMS's intent to account 
for the lessee's actual generating and 
transmission costs. 

The MMS recognizes that subsequent 
expenditures for the addition or 
replacement of major capital items, or 
for other powerplant or transmission 
line improvements, may occur over the 
original depreciation period. The MMS 
believes the regulations are sufficiently 
flexible to allow these costs to be 
incorporated into depreciation 
schedules. 

(13) Should recapitalization and 
redepreciation of powerplants and 
transmission lines be allowed with a 
change in ownership? 

trade organization) on this issue 
recommended that recapitalization and 
redepreciation be allowed with changes 
in ownership. The commenter believed 
that doing so would provide an 
incentive for new investments in 
geothermal projects and might 
encourage potential purchasers to pay a 
premium over the original cost of the 
plant in order to offset higher 
construction costs of new facilities. 

MMS Response: The MMS has 
considered the issue of recapitalization 
with a change in ownership and decided 
that it is appropriate for the Government 
to participate in the depreciation of 
powerplant and transmission facilities 
only once, especially in view of MMS's 
nonparticipation in the profits or losses 
attendant upon the sale of these 
facilities. Accordingly. the language in 
proposed 0 0  U)8.353(b)(Z)(iv)(A) and 
206.354(b)(Z)(iv)(A) disallowing 
recapitalization and redepreciation on a 
change of ownership is adopted in the 
final rule. 
(c) VaIuation Standads-Direct 
Utilization 
(1) Does the least expensive, 

reasonable alternative fuel approach 
(proposed 4 206.365(~)(2)) correctly 
reflect the value of geothermal resources 
utilized by the lessee in his own direct 
utilization process facility? 

The least ex naive, reasonable 

"alternative fuels approach") is intended 
to be used d e n  the f h t  benchmarks 

The only commenter (from an industry 

alternative h e  p" approach (or simply the 

for non-arm's-length and "no sales" 
valuations are not applicable. As 
described above, value under the 
alternative fuel approach (or simply the 
alternative fuels approach) is based on 
the Btu value (or cost) of the 
conventional fuel displaced by the 
geothermal resource. Two commenters 
addressed the applicability of the 
alternative fuels approach for valuing 
direct utilization resources. Both 
respondents agreed with the overall 
premise of the approach but each 
suggested specific modifications to the 
calculation method. One commenter 
stated that direct utilization of 
geothermal resources usually involves a 
relatively high capital investment which 
is justified on the assumption of low 
feedstock costs and therefore lower 
operating expenses. Substitution of a 
more valuable feedstock to estimate the 
geothermal resource value thus would 
disproportionately increase the cost to 
the operator unless an adjustment is 
mode to reflect the lessee's greater 
capital investment over that required for 
the alternative fuel. The commenter 
suggested that an appropriate 
adjustment would be to subtract from 
the calculated cost of the required 
alternative fuel an amount equal to the 
allowed return on copital cost of a 
facility designed to burn the alternative 
fuel plus the actual capital cost of the 
development of the geothermal resource. 

The second commenter advised that 
the equation proposed by MMS to 
determine the amount of thermal energy 
displaced was appropriate in terms of 
density and conversion factors but was 
flawed in regard to the definition of the 
terms for enthalples, The commenter 
suggested that to he more precise, the 
inlet enthalpy should be measured at the 
wellhead and the discharge enthalpy 
should be measured at the point just 
before ultimate disposal of the 
geothermal fluid. The commenter also 
recommended that a process called the 
"cascade" operation, in which the user 
gains the use of the heat by hand-off 
from the same or a different operator 
who is using the higher-grade 
geothermal resource, be addressed in 
the regulations. In this instance, the 
initial enthalpy for the second heat user 
would be equal to the field enthalpy for 
the first heat user. Finally, the 
commenter recommended modifying 
Mh4S's alternative fuel methodology 
with a flve-step approach. Step 1 would 
calculate the amount of geothermal 
energy used, measured in therms of 
heat. This process would use the 
proposed MMS formula, and replace the 
"efficiency factor" by the number 
100,OOO. The result would be: 

enthalpy differencex 
thermal energy density x volume X 

used = 9.133881. 

Step 2 would calculate the purchase 
price of the alternative fuel in terms of 
dollars per therm using data submitted 
by the lessee. Step 3 would calculate the 
equivalent purchase price of geothermal 
heat used from the equation: 
geothermal effective base cost = geothermal 

heat used (therms) x purchase price of 
alternate fuel ($/therm). 

Step 4 would calculate the effects of 
end-use conversion efficiencies (based 
on the U.S. Department of Energy (DOE) 
sources) to determine the cost of 
alternative fuel displaced by the 
equation: 

geothermel effective 

efficiency factor 

cost of alternative bane cost. 
fuel dfsplaced- 

Step 5 would calculate the amount of 

MMS Response: The M M S  has 
royalty due. 

considered the proposal to adjust the 
alternative fuel price to account for the 
relatively high, initial capital investment 
of a direct use facility and decided that 
no adjustment is necessary. In 
developing a direct use facility, MMS 
believes that a lessee has decided that 
his long-term fuel supply is best 
furnished by geothermal resources. 
Although many factors may have 
influenced the lessee's decision. one of 
the most likely reasons for utilizing the 
geothermal resouroe is the overall low 
cost of energy. The MMS believes that 
the value of the resource should be no 
less than the value of fuels displaced by 
the geothermal resource. 

The Mh4S has carefully considered the 
comments of the second commenter and 
has decided not to revise the regulations 
as suggested. The five-step alternative 
fuel methodology varies little from the 
MMSproposed methodology. and there 
appears to be little or no advantage to 
the commenter's Suggestion. Regarding 
the suggestion to change measurement 
points to determine inlet and discharge 
enthalpies. this issue is the 
responsibility of BLM. The commenter's 
suggestion that "cascading" should be 
addressed in the regulations also has 
merit. However, the issue of royalties 
due on geothermal resources utilized in 
cascading steps is straightforward: the 
lessee is responsible for payin8 royalty 
on the total thermal energy yielded by 
the resource. Because this concept may 
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be complicated by the lessee allowing 
other operaton to utilize the resource, 
MMS will treat the use of geothermal 
heat by a "cascade" operation on a 
care-by-case baalh 

One respondent observed that the 
method for calculating the Btu's utilized 
(displaced) under the alternative fuel 
approach should be prescribed by BLM, 
not MMS, because BLM is responsible 
for ensuring that reported sales 
quantities are correct. 

MMS Response: The MUS believes 
that the equation for calculating thermal 
energy displaced, prescribed in 
paragraphs (c)(l)(ii) and (d)(i)(ii) of 
0 206.355, is necessary to ensure proper 
valuation and therefore should remain 
in the final rule. The MMS does agree, 
however, that BU4 has the authority to 
establish the methods and frequency of 
measuring resource parameters 
(temperature, volume, etc.), as well as 
the conditions for calculating the 
cumulative amount of thermal energy 
displaced (hourly cumulative, monthly 
average, etc.). Language to this effect 
has been added to the subject 
paragraphs in the final rule. 

used to value these lessee-owned and 
used direct utilization reaources? 

to MMSs proposed alternative fuels 
methodology discussed above, no 
alternative methods for valuing the 
lessee-owned and -used direct 
utilization resources were offered. 

(3) Should efficiency factors be used 
in the calculation of thermal energy 
displaced (proposed 0 206.355(c)(z))? 

Only one comment waa received on 
the applicability of using the efficiency 
factors in MUS8 proposed direct 
utilization Valuation equation. The 
commenter stated that MMS's definition 
of an efficiency factor fails to account 
for the differences in heating values 
(and relative thermodynamic 
efficiencies) represented by the different 
fuels and does not account for the 
conversion efficiencies of the wide 
variety of potential heat conversion 
apparatus. Each convemion apparatus 
has a "like-new" convernion efficiency, 
and a lower operating efficiency 
controlled by the state of cleanliness 
and maintenance. The commenter 
recommended that rather than an 
arbitrary selection of a single numerical 
efficiency factor applied to a wide range 
of apparatus, with a wider effictency 
range also governed by the type of fuel 
burned, MMS rhould adopt a range of 
probable effidenndea aa provided by 
DOE or the Solar Energy Reaearch 
Institute. 

MMSRespon88: Tho MMS believes 
that the regulation governing efficiency 

(2) What alternative methods may be 

Except for the suggested modifications 

facton is rufficiently flexible to 
accommodate alternate efficiency 
factors proposed by lessees. The 
numerical efficiency faclon are believed 
to be reasonable at this time. However, 
MMS is prepared to revise the factors bv 

alternative fuels in the regulation. Under 
paragraph (e)@) of 0 206.355, a lessee is 
required to explain the alternative fuel 
valuation methodology used under non- 
arm's-length or "no sales" conditions. 
The W S  will evaluate the lessee's 

amending &e final rulemaking at a late; 
date if one or more of the factors are 
shown to be less than reasonable. 

(4) Is it reasonable to restrict the 
altemtive fuel to one that would 
normally be used in a given direct 
utilization process at the location of 
utilization (proposed 0 206.355(~)(2)) 
and, if so, what criteria should be used 
to determine the most reasonable 
alternative fuel? 

Only one comment was received on 
the qualifications and criteria for 
determining the most reasonable 
alternative fuel. The commenter agreed 
with MMS that the alternative fuel 
chosen should be the one that would 
normally be used in a given direct 
utilization process at the location of 
utilization because geothermal direct 
use is absolutely site specific. The 
commenter suggested that the lessee be 
required to identify the industry- 
preferred conventional fuel that would 
otherwise be used in the direct 
utilization facility. In addition, the 
commenter recommended that the 
lessee be required to define the price 
and availability of alternative fuels in 
the specific locale and also provide 
price and availability quotations from 
potential suppliers in that locale. 
MMS Response: A lessee that values 

its geothermal resource by the most 
reasonable alternative fuel methodology 
is required under paragraph (e)(3) of 
0 208.355 to notify MMS and provide a 
description of the valuation procedure 
followed. Such description is intended to 
contain an explanation of the selected 
alternative fuel and its valuation. 

(5) Should the methods of valuing 
alternative fuels be addressed in the 
final rulemaking and, if so, what criteria 
should be used to value the alternative 
fuel? 

Aside from the comments proclaiming 
administrative and auditing difficulties 
associated with valuing an alternative 
fuel, as previously summarized at 
question 7 addressing valuation of 
geothermal resources used to generate 
electricity, one commenter suggested 
that a valuation procedure for 
alternative fuels should be addressed in 
the rulemaking and offered that the 
value should be based on arm'e-length 
contract prices (which would be 
periodically updated) received in the 
local retail market. 
MMS Renpon8e: The Mh48 believes 

that there is not sufficient cause to 
establish formal standard8 to value 

proposal for reasonableness on a case- 
by-case basis. 
[d) Valuation Sfandads-Byproducts 

(1) Are the proposed procedures for 
valuing geothermal byproducts 
(proposed 0 208.358) appropriate and are 
there any alternative methods for 
byproduct valuation? 
No comments were received regarding 

the appropriateness of the proposed 
byproduct valuation procedure or any 
alternative valuation methods. The 
valuation standards published in the 
January 5,1989. proposed rulemaking 
are adopted unchanged in this 
rulemaking. 
(2) Is the method proposed to 

determine byproduct transportation 
allowances (proposed 0 0 206.357 and 
206.358) reasonable and what costs 
should be allowed in the determination? 

Only one commenter addressed 
allowable costs in determining 
byproduct transportation allowances. 
The commenter suggested that a 
proportionate share of the cost of 
acquisition and maintenance of 
easements (for transportation facilities) 
should be deductible as transportation 
costs. The commenter also 
recommended that M M S  should have 
the burden of demonstrating why 
specific expenses are disallowed when 
MMS excludes those expenses from the 
transportation allowance. 
MMS Response: The MMS intends to 

recognize the costs of acquiring 
easements or rights-of-way for 
geothermal byproduct transportation 
facilities. The method of incorporating 
these costs in the transportation 
allowance calculation would depend on 
their accounting disposition. For 
example, if the easement or right-of-way 
is acquired by a lump-sum payment at 
the beginning of operations, the cost 
would be included as part of the lessee's 
capital investment. If the easement or 
right-of-way is held by periodic 
payments, the payments would be 
included as part of the lessee's operating 
and maintenance expenses. 
Maintenance of the easements or rights- 
of-way would be included in the lessee's 
operating and maintenance expenses. 
The purchase of land to site 
transportation facilities might be eligible 
for a return on investment if the location 
is off the lease, is not located on another 
Federal geothermal resources lease, and 
the lessee can demonstrate to MMS's 
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satisfactlon that the purchase of the off- 
lease site was absolutely necessary. 

When MMS mnden any valuation or 
allowance decision, particularly those 
decisionr disallowing certain expecses, 
it issues written documentation 
explaining the reasons for the decision 
and citing the regulatory authority 
permitting the decision. This policy will 
be continued, 

(3) Should the regulations provide for 
byproduct processing allowances and, if 
so, how should they be determined? 
Three respondents commented on 

whether a processing allowance for 
byproducts rhould be included as a 
deduction in the valuation regulations. 
However, no suggestions were offered 
regarding the procedures or criteria that 
should be used in determining the 
allowance. 

Two commenten op osed any 
processing allowance P or byproducts 
because the royalty rate for such 
products is extremely low, a maximum 
of only ti ercent. One commenter 
advised i a t  MMS should not 
promulgate regulations in an 
informational vacuum due to its lack of 
experience in byproduct recovery 
technology. One commenter was in 
favor of processing allowances for 
byproducts and suggested that an 
allowance be granted even when 
byproducts have negative values, as is 
the case when byproducts are disposed 
of to meet environmental standards. 

MMS Response: The proposed 
regulations did not provide for 
processing allowances for geothermal 
byproducts. None of the comments 
received convinced MMS to change the 
proposed rule. The final rewlations 
require that the lerseo murt bear the full 
responsibility and expenre for placing 
geothermal byproducts in marketable 
condition. 
(e) Miscellaneour Irruer Addressed in 
Preamble 
(I) Should MMS grant transportation 

allowances for the Iersee's costs of 
delivering the resources to a point of 
utilization (powerplant or direct 
utilization facility) off the lease, unit 
area, or participating area? 

Six commenten addressed the issue 
of granting transportation allowances 
for delivery of the geothermal resource 
to a point off the lease, unit, or 
participating area. Three commenters, 
including two from States and one from 
industry, opposed any transportation 
allowance. They argued that 
transportation to the point of utilization 
is a production-related cost, which 
should not be shared by the lessor. 
However, one of thm wmmenb wan 
tempered with the rPgBestion that 
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transportation allowances might be 
considered if the transportation results 
in an increased valae of the resource to 
both the lessor and the lessee. Three 
commenters representing Industry's 
position favored transportation 
allowances, arguing that value should be 
established at the wellhead and any 
transportation costs, including gathering 
from the production facilities to the 
utilization facilities, are post- roduction 

MMS Response: The lessee's 
responsibility to efficiently transport the 
resource from the wellhead to the point 
of utilization has already been 
discussed. The MMS maintains its 
position that gathering and 
transportation are production- and/or 
marketing-related costs that should not 
be shared b the lessor. 
(2) ShoulJMMS allow costs of 

hydrogen sulfide abatement facilities 
(and other facilities to mitigate 
environmental hazards) as part of the 
determination for generating deductions 
under the netback procedure? 

Two commenters, both from States. 
strongly opposed any allowance for 
costs associated with the mitigation of 
environmental hazards. They cite that 
geothermal operators are bound by 
various legal requirements (Federal, 
State, and local) and lease terms to 
ensure the environment is adequately 
protected. One of the commenters 
suggests that any deductions for 
environmental mitigation in effect would 
be a subsidy to the environmental 
polluter. The other commenter believed 
that expenses associated with mitigating 
environmental hazards are costs of 
extracting the resource and placing it in 
marketable condition. 

Two commenters, one from industry 
and one from an industry trade 
organlzation, favored deducting the 
costs of hydrogen sulfide abatement 
facilities and other facilities required for 
the mitigation of environmental hazards. 
They argue that abatement facilities are 
an integral part of the power-generating 
operation, and because geothermal 
resources with higher levels of 
contaminants are more expensive to 
use, they have less value. 

geothermal operators are responsible 
under the lease terms and various legal 
requirements to operate the lease and 
manage the resource in an 
environmentally sound manner. After 
giving the issue of hydrogen sulfide 
abatement facilities careful 
consideration, however, Mh4S believes 
that a distinction must be drawn 
between mitigating environmental 
hazardr auoclated with geothermal 
production and mitigating 

costs that should be deductib P e. 

MMS Response: The MMS agrees that 

environmental hazards associated with 
geothermal utilization. The MMS agrees 
that hydrogen sulfide abatement 
facilities are an integral part of the 
generating facilities utilizing the 
geothermal resource and therefore 
should be an allowable capital cost in 
determining the generating deduction. 
The regulation in paragraph (b)(Z) of 
0 206.354 is modified accordingly. Other 
facilities to mitigate environmental 
hazards can be included if they are 
shown to be an integral part of the 
powerplant. However, M M S  maintains 
its position that reinjection of 
geothermal effluent is a production- 
related operation. Accordingly, the costs 
of effluent injection equipment- 
including pumps. controls, and pipes 
regardless of their location-are not 
allowable capital investments. Likewise, 
the costs of mitigating any other 
environmental hazards that are related 
to production are to be borne solely by 
the lessee. 

(3) Should processing allowances be 
granted for geothermal resources used in 
direct utilization processes? 
No comments were offered justifying 

the application of processing allowances 
to direct utilization technologies. Three 
commentem opposed any such 
allowance, with one rationalizing that 
the lure of inexpensive geothermal heat 
and low operating costs offset any 
investment costs necessary to use the 
heat. 

MMS Response: Geothermal 
resources used in direct utilization 
facilities are not processed or converted 
to another form of energy as in a 
powerplant. The MMS can find no 
rational basis to grant processing 
allowances for direct utilization of 
geothermal resources. 
IV. Section-by-Section Analysis and 
Response to Comments 

comments received on sections of the 
regulations not addressed by the 
selected issues discussed in part 111 
above. Comments were not received on 
every section of the proposed 
regulations. Consequently, those 
sections that were not changed 
significantly from the proposal are not 
discussed further in this preamble. 
Changes made to the proposed 
regulations as a result of the comments 
received on the selected issues are 
briefly summarized. Other sections are 
addressed to the extent they are 
changed. The purpose of each section 
discussed is briefly described. The 
preamble of the proposed regulations (54 
FR 354. January 5.1989) may be 

This part of the preamble focuses on 
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consulted for additional description of 
selected sections. 
Section 2UZ351 Royalties on 
Geothermal Reaourrces 

The proposed paragraph (d) of 
t 202.351 provided that royalty would be 
assessed on insurance paynents for 
resources unavoidably lost unless the 
leraee is reM-inswed. Two coamenters, 
both from States, objected to the 
exclusion of royalties on self-insurance 
payments. They claim that insurance 
proceeds, whether received for self- 
insurance or otherwise, represent 
payment for production and that the 
exclusion of royalty on self-insured 
payments dlscrimlnates between the 
small operaton who cannot afford to 
self-insure and the large companies. 
MMS Response: The MUS has 

determined that royalties are due only if 
the lessee receives insurance 
compensation from a third party. No 
royalty is due where the lessee self- 
insures primarily because the insurance 
compensation usually represents 
internal funds rather than an outside 
source of income. The proposed 
regulation is adopted without change in 
the final rule. 
Section 202.353 Measutement 
Standards for Reporting and Paying 
Royalties 

This section establishes consistent 
units of measurement for reporting 
geothermal production for royalty 
purposes. Comments addressing this 
section were discussed in pan III of this 
preamble. The final rule is modified to 
allow for multiple units of measurement 
for reporting direct-utilization resources. 
Section ZfX381 Definitions 

This section define, t e n s  sptrcifically 
assodated with valuatlon of oothermal 

have different meanings for other 
Agencies' regulations and should not be 
confused with other intended usages. 

"Audit"-Although no comments 
were received on this term, the 
definition of audit is revised in the final 
rule to accommodate the meaning and 
intent of present and future rules 
regarding audits contained in 30 CFR 
part 217. The words *'* review, 
conducted in accordance with generally- 
accepted accounting and auditing 
standards, of' *" are replaced with 
"* ' procedure having the same 
meaning and effect as that described at 
30 CFR part 217 for verifying ' *." 

in part III of thir pmam t le, thir term is 
deleted bemure of the modification to 
the method of mlaulating generating 
cost rates/dductions. 

resources. The terms defined ll ere may 

"Generated electrlci "-As discussed 

"Gross proceeds**-Four commsnters 
suggested modifications to the definition 
of "gross proceeds." One State 
commenter recommended that capacity 
payments be specifically cited as part of 
gross proceeds. However, an Industry 
commenter suggested that capacity 
payments be explicitly excluded from 
the definition of gross proceeds because 
capacity ps 
attributes o r" the powerplant, rather than 
the resource, and may be made during 
periods of nonproduction. Another State 
commenter recommended that the 
language "or which could accrue" be 
added after the words "consideration 
accruing" in the definition to clarify that 
MMS intends to include all 
consideration due under a contract, 
whether or not actually received by the 
lessee. The last commenter (an industry 
trade organization) suggested that the 
definition was too broad and 
recommended that tax reimbursements 
(or refunds) and any payments the 
lessee receives for services such as 
wheeling, effluent injection, hydrogen 
sulfide abatement, and other operating 
expenses be excluded, as these 
expenses/reimbwements have no 
relation to the resource. 
MMS Response: The capacity 

payment issue has been discussed 
pxuviously. The MMS clearly intends 
that capacity payments be a part of !he 
"total payments received for the sale of 
electricity" and believes that the "toral 
payments" term is sufficiently inclusive 
for this purpose. The MMS believes that 
the phrase "or which could accrue" 
following the words "consideration 
accruing" in the first sentence of the 
definition is unnecessary; the intenr of 
this phrase is embodied in the Isst 
sentence of the definition. 

Production and production-related 
operations are lease obligations which 
*e lessee must perfom. at no cost to the 
Federal Government. The services listed 
in the definition. except for wheeling 
and hydrogen sulfide abatement, are all 
benefits that a lessee may receive for 
production under the terms of a 
geothermal resources sales contract and 
thus are considered part of the value [for 
royalty purposes] for lease production. 
Wheeling and hydrogen sulfide 
abatement are deleted in the finel rule 
because these operations are associated 
with utilization of the geothermal 
resource rather than production: any 
reimbwements the lessee receives for 
these operations would be deducted 
from the lessee's costs of performing 
them when calculating the transmission 
and generating cost rates under the 
netback procedure. 

"Plant tailgate electricity"-As 
discussed in part HI of this preamble. 

ants depend on the 

the definition of plant tailgate electricity 
is modified to include any electricity 
generated by the powerplant and 
returned to the lease for lease 
operations. 
Section 206.352 Valuation Standards 
for EIectrical Generation 

This section establishes the method 
for valuing geothermal resources used to 
generate electricity. Valuation methods 
are described according to the type of 
transaction under which the resource is 
disposed arm's-length sales, non-arm's- 
length sales, and "no sales.'' Many of 
the issues surrounding the valuation of 
these resources were addressed in part 
111 of this preamble. 

Paragraph (b)(l)(i) of 0 206.352 defines 
the value of those geothermal resources 
sold pursuant to an arm's-length 
contract as the gross proceeds accruing 
to the lessee. One State commenter 
objected to the use of arm's-length 
contracts for valuation purposes. Citing 
the necessity to utilize geothermal 
resources at or near the wellhead, the 
commenter questioned whether open, 
competitive markets for geothermal 
resources actually exist and whether a 
producer is able to obtain fair-market 
value because it may be forced to sell its 
production to whatever purchaser is 
available in the vicinity. (The lack of a 
typical open-market environment for 
sales of geothermal resources is also 
acknowledged by the geothermal 
industry, as indicated by remarks made 
during the public hearing.) The 
commenter recommended deleting the 
arm's-ler?gth inethodology for valuing 
geothermal resources, or, in the 
alternative. abandoning the benchmark 
system so that arm's-lenath contracts 
are merely one indicia of value to be 
cross-checked against other indicia, 
such as netted-back value. As another 
alternative, the commenter 
recommended amending the definition 
of "arm's-length contract" (at 5 206.351) 
either to (1) place upon the lessee the 
affirmative burden to establish that its 
contract was negotiated in an open. 
competitive market, or (21 permit 
auditars to rebut the assumption that 
such contracts were negotiated in an 
open. competitive market. (This 
comment also applies to paragraphs 
(b)(l)(i) of $0 206.355 and 206.356. 
valuation standards for direct utilization 
resources and byproducts. respectively.) 
MMS Response: The MMS recognizes 

that geothermal resources do not have 
an open market in the conventional 
sense. Nonetheless, MMS maintains its 
position that prices established in arm's- 
length sales contracts are reflective of 
market value on at least a local level. 
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The MMS har dircurred the issue of the 
arm'r-length grorr proceeds rtandard at 
length in the preambles to the oil and 
gas valuation regulations effective 
March 1,1988 (a FR 1184 and 53 FR 
1230): the reader ir reforred to those 
documenb for a full treatmellt of the 
issue. The MMS fhdr  no justification to 
abandon the ann's-length 
proceeds criterion for geo ermal 
valuation and believer the regulation 
allows sufficient discretion in accepting 
or rejecting arm's-length contract prices 
as value. 

An indurtry trade organization 
objected to the provisions for 
"monitoring" and "review" of the 
lessee's valuer used to report royalties, 
remarking that ruch activities presented 
the possibility of unnecessary 
involvement by MMS in the lessee's 
operations. The commmter 
recommended that lerrear be provided 
with the opportunity to arrange for an 
independent third-party audit rather 
than an audit to be performed only by 
MMS. 

MMS Response: Monitorin and 

punriew of MMS. Audits will be 
conducted by MMS or its designated 
agent. or by other Federal Agencies 
having jurisdiction in asch matters. 

address only the valuation of 
geothermal resources sold under non- 
arm'e-length contracts. The weighted- 
average method, as  proposed. has been 
deleted as the first valuation benchmark 
and replaced with the minimum value 
criterion, and the revised weighted- 
average method, as described in part I11 
of this preamble. The netback procedure 
and "other reasonable methods 
approved by MMS' nre separated and 
assigned secondary and tertia 
benchmark priority, ror oollv&, The 
notification requiremen P r of thir 
paramauh are maintained at 

t r F  

review activities are well wi tB in the 

Paragraph (c) of j 208.352 is revised to 

redeiignated paragraph (0)(2) of 
0 208.352. 

Paragraph (d) of i 208.362 Is added to 
address only the valuation of "no sales" 
geothermal rerouTces used to generate 
electricity. The rationale for this 
revision is discursed in part 111 of this 
preamble. Subrequent paragraphs are 
redesignated accordingly and modified 
by adding references to new paragraph 
(d) where a propriate. 

originally proposed a8 paragraph (dI(2) 
of 0 206.352. requires the lessee to make 
available to MMS and other authorized 
personnel all documents and other 
information neoerrary to support a 
value detennination. An industry trade 
organitation objeatd to the requirement 
obligating lerreer to dirclore valua tlon 

Paragrap R (e)(2) of j 208.352. 

information to State representatives. 
The commenter recommended that 
"authorized penon" be defined to mean 
an individual acting on behalf of M M S  
* d e r  contract. cooperative agreement, 
or othor authorization. (This comment 
also ap lies to redesignated paragraph 

of 0 206.358.) 
MMS Response: The M M S  a p e s  in 

principle with the commenter's 
suggestion, but does not believe a 
definition of "authorized person" is 
necessary. References to State 
representatives and the Office of the 
Inspector General (OIG) of the 
Department of the Interior are deleted in 
the final rule as being unnecessary, 
although their absence from the rule 
does not mean that the lessee is not 
required to provide State and 01G 
representatives the information at their 
request if they have jurisdiction or MMS 
authorization. The MMS believes the 
modified language sufficiently conveys 
the intent that only those 
representatives who are authorized to 
aonduot audits have access to the 
required information. 

Paragraph (f'J of j 208.352 originally 
designated as paragraph (e) of 0 206.352, 
requires the lessee to pay additional 
royalties plus interest if MMS 
determines a higher value of the 
resource than that used by the lessee for 
royalty calculations. An industry trade 
organization urged that because the 
lessee is responsible for interest 
payments on underpayment of royalties, 
the lessee should likewise receive 
interest when excessive royalty 
payments are made to satisfy Mh4S 
requirements. (This comment also 
applies to paragraph (0 of j 206.355 and 
para aph (e) of j 206.358.) 

oomprnrrllon due to royrlty 
overpeymentr, The MMS har no other 
statutory authority permitting ruch 
compensation. 

Paragraph [h) of 5 208.352 established 
gross proceeds as minimum value where 
geothermal resources are directly sold. 
The final rule is modified by deleting 
"* pursuant to arm's-length or non- 
arm's-length contracts" and simply 
referencing resourcer "directly rold." 
Section m353 Determination of 
Tmnsmission Deductions 

Paragraph (b](l] of j 206.353 describes 
the basis for determining a transmission 
line cost rate. No comments were 
received. However, since publication of 
the proposed rulemaking, MMS has 
become aware of transmission lines that 
rervlce powerplantr utilizing nom 
Federal geothermal resources in 

(e)(2] o P j 208.355 and paragraph (d)(2) 

M& Re8 On88.' The hotherma1 
Cllorm Aol B oar not provldr for Interest 

addition to ones utilizing Federal 
resources. The M M S  will not share in 
the costs of transmitting electricity 
generated by powerplants utilizing non- 
Federal geothermal resources. This point 
is clarified by adding at the end of the 
first sentence "* for the purpose of 
transmitting electricity attributable and 
allocable to powerplants utilizing 
Federal geothermal resources." The 
intent is that transmission line costs 
must be allocated between powerplants 
utilizing nontederal geothermal 
resources and those utilizing Federal 
resources, and only those transmission 
line costs attributable to powerplants 
utilizing Federal geothermal resources 
may be Included in determining the 
lessee's transmission line cost rate/ 
deduction. 

Paragraphs (b)[l) of 0 0 208.353 and 
208.354 also provide alternative 
accounting periods for the transmission 
and generating deductions (third 
sentence). Language is added to 
0 206.353(b)(1) in the final rule to include 
an accounting period for the 
transmission deduction that is 
coincident with the same month in 
which the powerplant was placed into 
service. Both sections are modified in 
the final rule by repositioning and 
rewording the language requiring 
transmission and generating deduction 
periods to coincide. 

Modifications common to paragraphs 
(b)(2) of $5  208.353 and 206.354 were 
discussed in part 111 of this preamble. 
Briefly summarized, the language 
explicitly excluding real estate 
purchases from allowable capital costs 
(investments) in the second sentence is 
deleted in the final rule and new 
language is added as a third sentence to 
allow consideration of a return on real 
estate costs if their necessity is 
demonstrated by the lessee and 
approved by MMS. The terminology 
"fixed arrets" in the second sentence is 
changed to "depreciable assets" to 
clarify MMS's general intent regarding 
allowable investment costs. 

206.354 establish overhead costs as 
allowable operating and maintenance 
expenses in determining the 
transmission and generating cost rates/ 
deductions under the netback valuation 
procedure. One State commenter 
recommended that overhead costs be 
more explicitly defined. For example, 
legal fees, accounting functions. 
computer time, and other functions 
pedormed at \he corporate level and 
belonging to the geothermal project 
were cited an overhead cont!~ that ghauld 
be specifically identified. 

Paragraphs (b)(z](iii] of 44 208.353 and 
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MMSJhpn8e:The MMS agrees that 
of overhead coats a more ex licit l i s  

would be 1 9  enefidal. ut believes the- 
pro er place for much detail is in the 

Handbook. 
Paragraphs [b (2)(iv)(A) of 0 0 208.353 

and ZtB.351 esta b lish the method of 
computhq depredation and include a 
rohibition on depreciating equipment g elow a reasonable salvage value. An 

industry commentor recommended that 
depredation under the netback 
valuation procedure be allowed on the 
full costa of installing the power 
generation and tranrmission facilities 
without a reduction for ralvage value. 
They argued that a salvage value is at 
best a "guesstimate" and in fact may be 
negative for facilities in remote areas. 

MMS Response: Aa discussed above, 
salvage value Is  defined to be net of 
dismantlement costs. Salvage value is 
not a depredable cost: therefore, it 
should be subtracted from the lessee's 
capital investment prior to depreciation. 
The MMS recognizes that some 
equipment. particularly transmission 
lines, may have zero salvage value and 
will accept such value if adequately 
demonstrated by the lessee. The M M S  
realizes that a salvage value will be a 
lessee's best estimate: but because MMS 
does not sham in the profits (or losses) 
due to facility dismantlement, it will 
generally accept a lessee's estimated 
salvage value if that value is reasonable 
and is adequately supported. 

As discussed in part IIl of this 
preamble, MMS intends to consider 
depreciation periods other than those 
based on the term of an electricity sales 
contract. if the lessee can demonstrate 
to Mh4S's satisfaction that an 
alternative depreciation period i s  
reasonable and ju~tified. The first 
sentence of paragraphs (b)(P)(iv)(P,) of 
0 0 208.353 and 206.384 is modified in &e 
flnal rule to clarify this intent by 
replacing the clause ' I *  unless the 
lessee can show otherwise" with "* 

fo rzR co- Geothermal Payor 

or other depreciation period acceptable 
to ms." 

Paragraphs (b)(Z)(v) of 0 0 206.353 and 
208.354 establish the rate of return to be 
used in determining the returns on 
inveshnentr for transmission lines and 
powerplants. As discussed in part I11 of. 
this preamble. MMS has determined that 
the rate of return on these investments 
should be 2 times Standard and Poor's 
industrial BBB bond rate. The first 
sentences of these aragraphs are 
modified accodq$ and are reworded 
for simplification. 'd e recond sentences 
are modified to refer to annual 
deduction perlodr rather then operetlng 
yean or periods. The thlrd sentences, 
which prescribe the month in which the 

rate of return is annually redetermined, 
are reworded to refer to the same month 
beginning the annual deduction period 
chosen pursuant to paragraphs (b](l] of 
the sections. 

Paragraphs (c) of Q 0 208.353 and 
208.3% originally established threshold 
limits on monthly transmission and 
generating deductions. Three 
commenters (industry, an industry trade 
organization, and an indw 
repmaentathe) objected to e limits. 
They contended that the costs of 
generathq and transmitting electricity 
am mal coats and should not be 
rubjected to arbitrary restrictions. One 
commenter expressed concern that the 
monthly application of the transmission 
and generating cost rates may lead to 
inequities in valuing the resource if the 
limits remain in place because seasonal 
adjustments in the electricity price rates 
could result in relatively low gross 
proceeds. 

MMS Response: As discussed in part 
ILI of this preamble, MMS has 
determined that the threshold l i i t s  on 
transmission and generating deductions 
are unnecessary. Paragraphs (c)(l) and 
(c)(2) of 0 0 208.353 and 206.354 are 
deleted accordingly. However, total 
deductions (transmission plus 
generating) are not allowed to reduce 
the value of the geothermal resource to 
zero. Language stating this caveat 
appears as new paragraphs (c) of 
$0 208.353 and 208.354. 

Paragraphs (d)[l) of 9 Q 206.353 and 
208.354 establish the methods of 
adjusting royalty payments at the end of 
the accounting year when actual 
transmission and generating deductions 
[based on the accounting year's actual 
costs) result in royalty underpayments 
or overpayments. A State commenter 
objected to the orediting praoedure 
when royaltiea are overpaid due to 
understated transmission and generating 
deductions. They argued that any 
mechanism for providing a credit must 
take into account the gross proceeds 
requirement; thus any credit extended in 
a subsequent month because of 
overpayment using the netback method 
in R prior month must not result in a 
value that is less than the lessee's gross 
proceeds for the prior month. 

MMS Response: This comment 
presumably refers to non-arm's-length 
situations, since both gross proceeds 
and the netback value are involved. The 
MMS does not perceive a problem with 
the proposed crediting mechanism. If the 
recalculated deductions result in 
netback valuer that are less than the 
lessee's gross proceeds under a non- 
arm's-length contract, the minimum 
royalty will be based on the grass 
proceeds as  required by Q 208.352(h). 

gK 

Accordingly, no credit would be due the 
lessee. 

New paragraphs (f') are added to 
0 0 208.353 and 208.354 to allow for the 
recoupment of royalties attributable to 
actual dismantlement costs in excess of 
salvage income, as discussed in part I11 
of this preamble. 
Section m 3 5 4  Determination of 
Cenemtiq Deductions 

Paragraph [b)[l) of 0208.354 describes 
the method of calculating generating 
cost rates. As discussed in part I1 of this 
preamble, the MMS is modifying the 
method of calculating generating cost 
rates by us'hg plant tailgate electricity 
rather than generated electricity. 
Accordingly, the word "generated" in 
the third sentence of this paragraph is 
replaced with "plant tailgate" in the 
final rulc. 

Paragraph (b)(2] of 5 208.354 describes 
in general terms the capital costs 
allowed for computing a generating cost 
rate. As discussed in part 111 of this 
preamble, M M S  recognizes that some 
equipment associated with the power 
conversion cycle may be located at or in 
the well, such as separators or 
downhole pumps used to meet pressure 
specifications of the power conversion 
equipment. To allow for these costs. the 
final rule is modified by adding at the 
end of the second sentence "* or are 
required by the design specifications of 
the power conversion cycle." The third 
sentence is modified in the final rule by 
deleting reference to hydrogen sulfide 
abatement equipment and other 
powerplant facilities installed to 
mitigate environmental hazards because 
MMS has determined that this 
equipment is an integral part of a 
powerplant operalion, 

Paragraph (b)(3) of 1 100,384, which 
further addresses the molhod of 
calculating generating cost rales, is 
modified in the final rule by replacing 
the word "generated" with "plant 
tailgate." 
Section 2e6.355 Valuation Standards 
for Direct UtiIization 

Proposed paragraph (c) of 0 208.355 
established a benchmark system for 
valuing direct use geothermal resources 
sold under non-arm's-length contracts or 
not sold but instead directly utilized by 
the lessee in its own utilization facility 
["no sales" resources). The first 
benchmark designated the weighted- 
average method for valuation. As 
discussed previously for geothermal 
resources used to generate electricity 
and sold under a non-arm's-length 
contract, MMS has rejected the 
proposed weighted-average valuation 

S-310999 0043@2)@7-NOV-91-11:203) 
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method and determined that e lessee's 
gross proceeds received under its non- 
arm's-length contract must be 
conridered in any valuation scheme. 
Also, h4MS determined that arm's-length 
sales of significant quantities of 
geothermal msourcea to the same 
facility would be consfdered If the non- 
arm's-length gross proceeds were not 
acceptable. Accordingly, this section is 
revised to reflect that position. A new 
benchmark syrtem incorporating Mh4Ss 
gross proceed8 philosophy and the least 
expensivel reasonable alternative fuel 
approach is establlshed to value those 
direct utilization resources sold under 
non-arm's-length con!racts. Valuation 
standards for "no sales" direct 
utilization resources are reassigned to a 
new paragraph (d). 

The Rnt Valuation benchmark under 
revised 0 #)6.3M(c) Is  rimllar to the first 
benchmark used to value electrical 
generation resources :old under non- 
arm'r-length contracts (final rule 
0 208.352(c)(1)(i)): the gross proceeds 
received by the lessee under its non- 
arm's-length contract will be acceptable 
for royalty valuation provided those 
gross proceeds are not less than the 
gross proceeds derived from or paid 
under the lowest-priced available 
comparable arm's-length contract for 
sales of geothermal resources to the 
lessee-affiliate's same direct utilization 
facility (the "minimum value"). If the 
gross proceeds under the lessee's non- 
arm's-length contract are less than the 
"minimum value," or if there are no 
available comparable arm's-length 
contracts. value will be determined by 
the weighted average of the gross 
proceeds established under arm':-length 
contracts for the sales of significant 
quantities of geothermal resources to the 
same direct utilirrlion facility. The same 
conditions regerdina lhr rvailebility and 
comparability of ann's-length aontraat: 
noted for valuing the electrical 
generation reaources am eppllcable to 
the direct utilization resources. 

If the first benchmark is not 
applicable, value would then be 
established by the second benchmark- 
the least expensive. reasonable 
alternative fuel approach 
(0 uJe.35s(c)(l)(ii)). "Any other 
reasonable valuation method approved 
by Mh4S" Is assigned separately as the 
third valuation benchmark in 
0 2€)tl.Xi!i(c)(l)(lii). This provision is 
intended to be used only in those cases 
where the lessee can demonstrate that 
the first two benchmarks are 
unworkable or inapplicable. The 
notification re uirements of this rection 
are malntalne8 as  redesignated 
paragraph (c)(2) of 4 200.366. 

Paragraph (d) of 0 206.355 is added to 
address the valuation of "no sales'' 
direct utilization resources. It appears 
separately because in these situations 
the leesee has no gross proceeds for the 
sale of the resource (or a converted form 
of energy) on which to base or compare 
value. Valuation criteria are established 
in a benchmark system similar to that 
for non-em': length sales valuatlons, 
with the fhnt benchmark at paragraph 
(d)(l)(i) again considering prices 
established in arm's-length sales 
contracts as a measure of value. 
Although the lessee generally will utilize 
only its own geothermal resources to 
supply the direct utilization facility, 
there may be some situations where the 
lessee purchases additional resources 
fmm other parties for utilization facility 
consumption. These other purchases, if 
ann's-length and of significant 
quantities, would provide a logical basis 
for establishing value. Accordingly, 
valuation under the fvst benchmark for 
"no sales" direct utilization resources is 
the we hted average of gross proceeds 
establis ?l ed In arm's-length contracts for 
the purchase of significant quantities of 
geothermal resources to supply the 
lessee's facility. As with the electrical 
generation resources, the acceptability 
of the gross proceeds under the arm's- 
length contract(8) to value the lessee's 
production will be determined in large 
part by the volume and quality of 
resources purchased compared to that of 
the lessee's own production; other 
contract elements such as time of 
execution, duration, terms, and other 
factors affecting the disposition or value 
of the resource will also be considered. 

The second benchmark under the "no 
sales" direct utilization valuation 
standards in 4 uJe.3SS(d)(l)(ii) is the 
least ex ensivel reasonable alternative 
fuel rnetkxl. The M M S  antioipates that 
!hi: prooedure will be ured to value 
mort geothermal resource: used by 
lessees in their own direct utilization 
facilities. "Other reasonable valuation 
methods approved by MMS' are 
assigned as a third benchmark in 
0 U)8.355(d)(l)(iii), with the intent that 
this benchmark can be used only when 
the lessee demonstrates that the first 
two benchmarks are unworkable. 

All paragraphs following newly 
designated paragraph (d) of 0 206.355 
are redesignated accordingly; references 
to new paragraph (d) are made where 
appropriate. 

Paragraph (h) of 4 208.355 establishes 
gross proceeds as minimum value where 
geothermal resources are directly sold. 
The final rule is modified by deleting 

punuant to ann's-length or non- I I *  4 * 

arm's-length contracts" and simply 
referring to resources "directly sold." 
Section 2m356 Valuation Standards 
for Byproducts 

This section establishes the methods 
of valuing geothermal byproducts for 
royalty purposes. Although no 
comments were received, paragraph 
(cJ(1). the first benchmark for valuing 
non-arm's-length and "no sales" 
byproducts, is revised by replacing the 
"equivalent gross proceeds" 
methodology with the minimum value 
methodology, consistent with the first 
non-arm's-length valuation benchmark 
for electrical generation and direct 
utilization of geothermal resources. 
Paragraph (c)(l) is further modified by 
incorporating the provisions of the 
second benchmark (proposed paragraph 
(c)(2)). Thus, the first benchmark for 
valuing non-arm's-length and "no sales" 
byproducts would compare the lessee's 
non-arm's-length gross proceeds with 
the minimum value under available 
comparable arm's length contracts in the 
field or, if necessary to obtain a 
representative sample, from the same 
area. Again, if the lessee's gross 
proceeds are less than the "minimum 
value," or if there are no comparable 
contracts. then value is determined by 
the weighted average cf the gross 
proceeds established under arm's-length 
contracts for the sale of like-quality 
products in the field or the same area. 
Paragraph (c)(z) is deleted and the 
following paragraphs are renumbered 
accordingly. 
Section a . 3 5 7  Byproduct 
Tmnsportation Allowances-Geneml 

This section establishes the 
conditions for application of byproduct 
transportation allowances. No 
comments were received addressin lhi: 

inserting references to unit areas and 
participating areas at appropriate 
places. This change recognizes that 
unitization consolidates various leases 
into a single operating unit without 
regard to separate ownership and 
establishes allocation of costs and 
benefits on a basis defined in the 
agreement. 
Section 268.358 Determination of 
Byproduct Tmnsportation Allowances 

determining transportation allowances 
for geothermal byproducts. Paragraph 
(b)(2) describes the general costs 
allowed in determining a transportation 
allowance under non-arm's-length or no 
transportation contract situations. The 
terminology "fixed assets" in the second 

aection, but the final rule is modine TI by 

This section describes the methods of 
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rentenw ir changed to "depreciable 
arretr" in the final rule to clarify MMSr 
intent of recogdzing only thota cortr 
associated with the capital equipment 
and fadlltier required to hnrpor t  the 
byproduct as part of the capital 
investment bare. The parenthetical 
phrase "but excludiq mal estate 
purchaser" in the recond sentence is 
deleted and a new rentence i s  added to 
allow consideration of a return on the 
cost of land purchased to rite a 
tranrportation facility if the lersee can 
demonstrate the necerdty for the 
purchare and the coot Is approved by 
MMS. 

Paragraph (b)[2)[v) establisher the 
rate of mhun to be used in computing 
the allowance when the transportation 
is performed by the lessee or the 
lessee'r affiliate. In the proposed rule, 
MMS suggested a rate of return of 1.5 
timer Standard and Poor'r indurtrial 
BBB bond rate. Although no commentr 
were received on this particular rate of 
return, MMS ha8 re-examined the lsrue 
and determined that the 1.6 multlplier is 
not warranted. The MMS doer not 
foresee byproduct transportation 
systems involving unusual eesign or 
extraordinary costs. Rather, they are 
perceived as conventional operations 
analogous to coal and other solid 
mineral transportation methods. The 
final rule is modified by designating 
Standard and Poor'r industrial BBB 
bond rate, without a multiplier. as the 
rate of return for determining byproduct 
transportation allowances. 
Section 212.351 Required 
Recordkeeping and Reporta 

Thio mction is  modified in the final 
rule by incorporating tho nqulrementr 
of t 212352 (record8 and nlrr 
maintenance). Section PIP.ILI2 Ir drleted 
an being duplicative end unnecersary. 

The final rule alro Includer an 
admlnIstrative amendment to subpart B 
of XI CFR part 212 to remove the 
authority citation included thdrein. The 
authority citation for part 212 is included 
directly after the table of contents and 
before the regulatory text and therefore 
is not required under thio subpart. 
V.ROdUdM.t ten 

Executive Order 12W1 

thio document Is not a major rule and 
doer not require a ragulatory analysis 
under Exacutlve Order 12291. This 
rulemalting will ortablirh rsgulationr to 
reflect currant policy and practices with 
respect to the valuation of geothermal 
bypducta  and resouma used in direct 
utilization procarsea 

The Department has determined that 

Regulatory Flexibflffy Act 
Because thio rule primarily clarifies 

exirting requirements, there are no 
significant additlonal requiremento or 
burden8 placed upon small bu8inesr 
entities as a result of implementation of 
thio rule. Therefore, the Department has 
determined that this rulemaking will not 
have a significant economic effect on a 
substantial number of small entities and 
does not require a regulatory flexibility 
analysir under the Regulatory Flexibility 
Act (5 U.S.C BOT et 88q.). 

&mu five Order 12030 

demaking doer not represent a 
governmental action capable of 
interference with constitutionally 
protected property rights. Thus, a 
Taking8 Implication Asrerrment need 
not be prepared p u r s w t  to Executive 
Order 12630, "Government Action and 
Interferenco with Conrtitutlonally 
Protected Roperty wts." 
Paperwork Reduction Act of 1W 

The information collection and 
recordkeeping requirements located at 
0 0 202353,210.352, and 210.354 of this 
rule have been approved by the Office 
of Management and Budget OMB under 
44 U.S.C. 3501 et seq. and assigned OME 
Clearance Numbers 1010-0033 and 1010- 
0022. 

National Environmental Policy Act of 
1m 

rulemaking does not ~ ~ n ~ t i t u t e  a major 
Federal action significantly affecting the 
quality of the human environment and a 
detailed rta!ement pursuant to 
paragra h (Z)(C) of Section 102 of the 
Nationay Environmental Pollq Act of 
1 W  (42 U,II,C, 4332(2)(C)) ir not 
required. 
Urt of Subjrctr 
30 CFR Part 202 

Coal, Continental rhelf, Geothermal 
energy. Government contracts, Indian 
lands. Mineral royalties. Natural gas. 
Petroleum, Public lando-rnineral 
resources, Reporting and recordkeeping 
requiremen to. 

30 CFR Part 2a8 
Coal. Continental shelf, Geothermal 

enegy. Government contracts. Indian 
lands. Mineral royaltien, Natural gas. 
Petrolmn, Public land.-mineral 
resources, Reporting and recordkeeping 
requirementr. 
30 CFR Pad 210 

Coal, Continental rhelf, Geothermal 
enegy, Government contracts, Indian 

The Department certifies that this 

It is  hereby detmdned that this 

lands, Mineral royalties, Natural gas, 
Petroleum, Public land.-mineral 
resources, Reporting and recordkeeping 
requirements. 
30 CFR Part 212 

Coal, Continental rhelf. Geothermal 
energy, Government contracts, Indian 
lands, Mineral royalties, Natural gas, 
Petroleum, Public lands-mineral 
resources. Reporting and recordkeeping 
requirementr. 

David C O W 4  
Arrintan f Secra lory-Land and Minemls 
Managemen& 

For the rearons ret out in the 
preamble, 30 CFR partr 202.208, no, 
and 212 are amended as follows: 

PART 202-ROYMmEs 

revired to read as follows: 

Dated: June 25.1Wl. 

1. The authority citation for part 202 is 

A u M  8 U,II,C, SCn et reg.: B U.S.C. 388 
8t88qJ ?s%.c, am 8f 889.: ld U.S.C. 2101 
81 889.; 30 U.S.C. 181 S t  88q.: 30 U.S.C. 361 St 
reg.: 30 U.S.C. 100l el reg.; 30 U.S.C. 1701 el 
reg.: 31 U.S.C. 97Ot 43 U.S.C. 1301 el 8eq.: 43 
USC.  1331 el req.: 13 U.S.C. 1801 of seq. 

2. Subpart H, previously reserved, is 
amended by adding 0 0 202.350 through 
202.353 to read as follows: 
SUbpWt-Ft- 
scc 
2023% Scope and defdtions. 
202.351 Royalties on geothermal resources. 
2aw2 Minimumroyalty. 
202.353 Measurement standards for 

reporting and paying royalties. 

SubpartH-GootlnnnrlRo8owce8 

4- scoP@nd- 
(a Thio subpart ir applicable to all 

Federal geothermal leares issued 
pursuant to the Geothermal Steam Act 
of 1970, as amended (30 U.S.C. 1001 et 
seq.). 

(b) The definitions in 30 CFR 206.351 
are applicable to this subpart. 
OzowSl R ~ o n g 8 0 ~  
rewwcoR 

geo J, ermal resources produced from 

(a) Royalties on geothermal resources, 
including byproduct minerals and 
commercially demineralized wa ter. shall 
be at the royalty rate(s) specified in the 
lease, unless the Secretary of the 
Interior temporarily waives, suspends, 
or reduces that rate(s). Royalties shall 
be paid in value. The royalty due shall 
be the value determinad pursuant to 
subpart H of 33 CFR part 206 multiplied 
by the royalty rate in the lease. 

(b)(l) Royaltier are duo on all 
geothermal resources. except those 
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specified in paragraph (b)(2) of this 
section, that M produced from a laam 
acd am rold or utilized by the lessee or 
am reasonably rurcaptfblo to male or 
utilization by the lessee. 

(2) Geothermal mromes  that are 
unavoidably lost, as  determined by the 
Bureau of Laad Managamant (BLM), and 
geothermal resomxs that are reinjected 
prior to use on or off the lease. as  
approved by BLM, am not rubject to 
royalty. The h h d  Management 
Service (hiMS) will d o w  free of royalty 
a reasonable amount of geothsrmal 
energy necessary to generate electricity 
for internal powerplant operatiom or to 
generate electridty returned to the lease 
for lease operationr. If a powerplant 
uses geothermal production from more 
than one lease. or mer unitized or 
communitized production. only that 
proportionate rhare of each lease'r 
production (actual or allocrted) 
necessary to operate the powerplant 
may be wed royalty free. The MMS wlll 
also allow free of royalty a reasonable 
amount of commercially demineralized 
water necessary for powerplant 
opera tions or otherwise used on or for 
the benefit of the lease. 

(3) Royalties on byproducts are due at  
the time the recovered byproduct is 
used, sold, or otherwise finally disposed 
of. Byproducts produced and added to 
stockpiles or inventory do not require 
payment of royalty until the byproducts 
are sold utilized or otherwise finally 
disposed of. The MMS may ask BLM to 
increase the lease bond to protect the 
lessor's interest when BLM determines 
that storhpiler or inventories become 
excesaive. 

(c) If BLhl detennlnes that geothermal 
resources [including byproducts) were 
avoidably lost or wasted from the lease, 
or that geothermrl rerotl"car (including 
byproducts] wen drained from the lease 
for which compensatory royalty is due. 
the value of those geothermal resources 
shall be determined in accordance with 
subpart H of 30 CFR part 208. 

(d) If a lessee receives insurance or 
other compensation for unavoidably lost 
geothermal resounxs (including 
byproducto), royalties at the rates 
specified in the lease are due on the 
amount of that compensation. This 
paragraph rhall not apply to 
compensation tbmugb d-insurance. 

0- --. 
In no event rhall the Isrree's annual 

royalty paymentr for any poducing 
lease b lrrr than tbo mintnum ruyalty 
established by the lease. 
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0- uwcvrmrntrbndrbtor 
nportrnendw- 

(a] For geothermal resources used to 
generate electricity. tha quantity on 
which royalty is due shall be reported 
on Form MMSi?Ol4 (Report of Sales and 
Royalty Remittance) as follows: 

(1) For geothermal resources valued 
imder arm's-length or non-ann's-length 
contractr, quantities rhall be reportsd 
in: 

kilowatthour U the contract specifier 
payment in terms of generated 
electricity, 

(U) Thowands of pounds to the 
nearest whole thousand pounds if the 
contract spedfier payment in terms of 
weight, or 

(iii] Millions of Btu's to the nearest 
whole million Btu if the contract 
spedfies payment in terms of heat or 
thermal energy. 

CFR 208.3SZ(c)(l)(ii) or (d)(~)(li], the 
quartides shall be reported in 
kilowatthours to the nearest whole 
kilowatthour. 

(b) For geothermal resources used in 
direct utilization procesaes. the quantity 
on which royalty is due shall be 
reported OD. Form MMS2014 in: 
(1) Millions of Btu's to the nearest 

whole million Btu if valuation is in t ern  
of thermal energy used or displaced 
(2) Hundreds of gallons to the nearest 

hundred gallons of geothermal fluid 
produced if valuation is in t e r n  of 
volume, or 

(3) Other measuremmt unit approved 
by Mi43 for valuation and reporting 
purposes. 

(c) For bypoduct minerals, tho 
quantity on whlch royalty 1, due rhall be 
reported on Form MMS-ml4 conrlrtant 
wlth MMS-estatlished reporting 
standrrda. 

(d) For commercially demineralized 
water, the quantity on which royalty Is  
due shall be reported on Form M M S  
2014 in hundreds of gallons to the 
nearest hundred gallons. 

the quality of geothermal resources, 
including byproducts. to MMS. The 
lessee must maintain quality 
measurements for audit and valuation 
purposes. Quality measurements 
include, but are not limited to. 
temperatures and chemical analyses for 
fluid geothermal rerourcer and chemical 
analyses, weight percent, or other purity 
measurements for byproducts. 

PART 20bPRODUCf VALUATION 

(i) Wowatthorn to the nearest whole 

(2) For eothermal resourcen valued 
by the net li a& procedure pwuant  to 30 

(e) Lessees are not required to report 

1. The auhd dtation for part 208 
continues to rea tr as  follows: 

AuthorlW 5 U.S.C 301 et reg.: 25 U.S.C. 398 
et req.: 25 U.S.C. 396a et reg: 25 U.S.C. 
et reg.: 30 U.S.C 181 et rog.; 30 U.S.C. 351 et 

U.S.C.1331etrsg.:and13U.S.C.leotefseq. 
2. Subpart H is amended by revising 

0 0 206.350 and 208.351 and by adding 
0 Q 208.352 through 2t16.358 to read as 
follows: 
8ubpwtH--Ci.ottmmrlR- 
8rc 
m350 Purporo and rcope. 
206.351 Definitions. 
ZW362 Valuation rtandarda for electrical 

ganSWiOn. 
208353 Determination of tranamirsion 

deductionr. 
206.351 Determination of generating 

deductionr. 
206.355 Vahation rtandardr for direct 

utiliution. 
206.358 Valuation standards for byproducts. 
#la357 Byproduct transportation 

rllowsncryrnrral, 
2W.W Drlrnnlnation of byproduct 

tramportation allowanwr. 

SubputH-GeothemalResou~ 

9mm purpowndacoP.. 
(a) This subpart is applicable to all 

geothermal rcsomes produced from 
Fcderal geothermal leases issued 
pursuant to the Geothermal Steam Act 
of 1970. as  amended (30 U.S.C. 1001 el 
seg.). The purpose of this subpart is to 
establish the value of geothermal 
production for royalty prposes. 

(b) All royalty payments made to 
MMS are subject to audit and 
adjustment. 
g2oaSs1 DomtbM. 

30 U.S.C 1m Sl 30 U.S.C 1701 Gt 
889; 31 U.S.C m: 4 U.S.C. 13(n St 889.: 4 

For purposes of this subpart: 
Arm'#-langth contract means a 

contreat or agreement that has been 
arrived at In the marketplace between 
independent, nonaffiliated penons with 
opposing economic interests regarding 
that contract. For purposes of this 
subpart, two persons are affiliated if one 
person ~0ntrol8. is controlled by, or is 
under common control with, another 
person. For purposes of this subpart, 
based on the instruments of ownership 

based Of the vOti% on o er forms of ownership: 
(1) Ownership in excess of 50 percent 

constitutes control: 
(2) Ownership of 10 through 50 

percent creates a rebuttable 
presumption of control; and 

creates a presumption of noncontrol 
whlch MM8 may rebut if it 
demonstrates vctual or legal control. 
including the existence of interlocking 
directorates. 

securities of an entity, or 

[3) Ownership of less than 10 percent 
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Notwithstandlag MY other provisions of 
thls subpart, contractr between 
relatives, either by blood or by marriqe. 
am not Um's-Snqth contracts. The MMS 
may require the leuee to certify the 
claimed nahve of ownenhlp control. To 
be considered um'a-leagth for any 
production month a contract muat meet 
the requirements of this definition for 
the production month ar well as when 
the contract was executed. 

Audit means a procedure having the 
same meaning and effect as that 
described at 30 CFR part 2-17 for 
verifying royalty payment compliance 
activities of lessees or other authorized 
p a t ~ o ~  who pay royaltiee. rente, or 
bonuaets on Psdenl gsothermal leaser. 

of oil, hydrocarbon a a  and helium) 
which am found in solution or 
developed in a s d a t l o n  with 
geothermal fluids and whlch havu a 
value of leas &an 75 per centum of the 

not, because of uantlty, qua T Ity, or 
value of the pothenna1 mr 

technical diffic&es in extraction and 
production, of sufficient value to 
warrant extraction and prodoction by 
themselves, and 
(2) Commercially demineialized 

water. 
Byproduct recovery facility means the 

facility or facilities at which byproducts 
are placed in marketable condition. 

Byproduct tmnsportation alio wance 
means an approved allowance for the 
lessee's reasonable, actual costs. 
excluding gathering, incurred for m o w  
byproducts. including commercially 
deminerdized water, to n point of sale 
or point of delivery off the lease, unit 
area, or communitized area. 

Contmct means any oral or written 
agreement including amendments or 
revlsiona thereto, between two or mom 
persons and enforceable by law that 
with due consideration creates an 
obligation. 

Deducfion means a subtraction used 
in the geothernul netback procedure for 
determinfng the value of thermal 
resources utilized by the E s e e  to 
generate electricity. mnsmission 
deducfion meam a deduction for the 
lessee's reaumabta actual coats i n m d  
to wheel or tranamit the electricity from 
the lessee's powerplant to the 
purchaser's delivery poInt. Cenemtiw 
deducfion means a deduction for the 
lessee's reasonable. actual costs of 
generating plant tailgate electricity. 

Delivered electricify means the 
amount of elecMd!y In Idlowatthorn 
delivefad to the purchaser. 

D i m t  utilization meeuu any process 
other than electrical neration in which 

Bjproducf means: 
(I) Any mined or aberals (excludve 

the thermal energy o r the potherma1 

resource is utilized, Including. but not 
ltmlted to, space heating, greenhouse 
opmtionr  and induahial or agricultural 
procars beat 

vertically rojected over a subsurface 
gaothe rmap reservoir encompassing at 
least the outermost boundaries of all 
geothemal accumulations known to be 
within that reservoir. Geothermal fields 
am mually given names and their 
official boundaries are often designated 
by regulatory agencien in the respective 
States in which the fieldu are located. 

Catherilzg meam the efficient 
mcvement of lease production from the 
wellhead to the point of utilization. 

Geothermal netback p d m  means 
the method of determining the value of 
geothermal resources that are utilhed in 
a leuee-owned powerplant for the 
generation and sale of electrid by 
deducting the lessee's reasonab P e. actual 
transmission and generating cosb from 
the sales price or value of the electricity 
to derive tho value of the geothermal 
resource at the powerplant Inlet. 

Geothermal msouNes means: 
(1) AU products of geothemal 

processes, including indigenour steam. 
hot water, and hot brines 
(2) Steam and othergases, hot water, 

and hot brines resulting from water, gas. 
or other fluids artificially introduced 
into geothermal formations: 

(3) Heat or other associated energy 
found in geothermal formations: and 

(4) Any byproducts. 
Ceothennal utilization facility means 

a powerplant or direct utilization facility 
that utiliies the heat or other energy of 
the geothermal resource. 

Cross proceeds (for royalty purposes) 
means the total monies and other 
consideration accruing to a geothermal 
lessee for any disposition of geothermal 
msoIvc(Is. Including total payments for 
the sale of electricity enerated by the 
lessee from lease-pro d uced geothermal 
resources. Cross proceeds icdudes, but 
is not limited to, payments to the lessee 
for certain services such as effluent 
injection. field operation and 
maintenance, d r i l l i i  or workover of 
wells. and/or field gathering to the 
extent that the lessee is obligated to 
peiform them at no cost to the Federal 
Government. Gross proceeds also 
includes, but is not limited to, 
reimbursements for production taxes 
and other taxes. Tax reimbursements 
are part of gross proceeds accruing to a 
lessee even though the Federal royalty 
interest may be exempt from taxation. 
Monies and othor consideration, 
including the forms of consideration 
identifled in this paragraph, to which a 
lessee is contractually or legally entitled 
but which it doer not reek to collect 

Meld mean8 the land surface 

through reasonable efforts ?re also part 
of gross proceeds. 

Lease means a geothermal lease 
lssuad under authority of the 
Geothermal Steam Act of 1970. as 
amended (30 U.S.C 1001 el seq.). unless 
the context indicates otherwise. 

tsssee means any person to whom the 
United States issues a geothermal lease, 
and any penon who has been assigned 
an obligation to make royalty or other 
payments required by the lease. This 
includes any person who has an interest 
in a geothermal lease as well as  an 
operator or payor who has no interest in 
the lease but who has assumed the 
royalty payment responsibility. This 
also includes any affiliate of the lessee 
that utilizes the geothermal resource to 
generate electridty. in a direct 
utilization procars, or to recover 
byproducts. or any affiliate that 
transports lease production. 

lease products that have similar 
chemical, physical, and legal 
characteristics. 

Markefable wndifion means lease 
producta that are sufficiently free from 
impurities and otherwise in a condition 
that they will be accepted by a 
purchaser under a sales contract typical 
for the field. 

Minimum royolty meanr the minimum 
amount of annual royalty as specified in 
the lease or in applicable leasing 
regdationn that the lessee must pay 
after commencement of geothermal 
production in commercial quantities. 

No sales means the utilization or 
disposal of geothermal resources 
without the benefit of a sale. 

Person means any individual, firm. 
corporation. association, partnership, 
conrortium. or joint venture (when 
established ar a separate entity). 

Planf faiigcrte electricity means the 
amount of electricity in kilowatthours 
generated by the powerplant exclusive 
of plant parasitic electricity, but 
inclunive of any electricity generated by 
the rowerplant and returned to the lease 
for lease operations. Plant tailgate 
electricity should be measured at. or 
calculated for, the high voltage side of 
the transformer in the plant switchyard. 

powerplant or direct utilization facility 
in which the geothermal resource [steam 
or hot water) is utilized. 

Reosonable alternafive fuel means a 
conventional fuel (such as  coal. oil, gas. 
or wood) that would normally be used 
as a source of heat in direct utilization 
operations. 

Secmtary means the Secretary of the 
Department of the lntedor or any person 

Likequalify lease products means 

Point of utilizution means the 

s-310999 a 4 7 ~ - N O V - 9 1 - 1 1 : 2 1 A 2 )  
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duly authorbed to ex& the powen 

sellircg amngument means the 
individually contracted arrangements 
under which sales or dirpositionr of 
geothermal resomas u e  made, 

byproauctr md elacMdty sales where 
the lessee generates elecMdty from 
lease g a o t h d  ptoductioa 

Spormorkelpritx means the price 
received under any d e r  tramaction 
whan planned or actual deUverles span 
a short period of time, usually not 
exceeding 1 yeu. 

Wid'  meuu the trammimion of 
etectricfL.n a powerplant to the 
pointof eUvery. 
42m.am v--fQr 
-#@--= 

(a) The value of mthermal resources 
produced from l a a m  abject to this 
subpart a d  used to pera te  elecbidty 
shall be detennfned parruant to this 
section. 

(b)(l)(i) Tbe value of geothermal 
resources that am mold pursuant to an 
an's-length contract shall be the gross 
proceeds accruing to the lessee. except 
as provided In paragraph (b)(l)(ii) and 
(b)(l)(iii) of this section. The lessee shall 
have the burden of dam-nskating that 
its contract is arm's-length. The value 
that the lessee reports for royalty 
purposes is subject to monitoring. 
review, and audit. 

(ii) In conducting review and audits, 
MMS will examine whether the contract 
reflects the total conrideration actually 
transferred. either directly or indirectly, 
from the buyer to the seller for the 
geothermal resource. If the contract does 
not reflect the total conaidemtion, MMS 
may rtqutra that the geothermal 
resource sold punuant to that contract 
be valued in accordance with paragraph 
(6) of thir sectha. Value shall not be 
l e u  tban t h e m  pmceeda accmiq to 
the leases including m y  additional 
consideration received 

(iii) If MMS determines that the gross 
proceeds aamiag to the 1- punuant 
to an ann'a-length amtract do not reflect 
the reasonable valuo of the production 
because of misconduct by or between 
the contracthg parties, or because the 
lessee othmviae has breached its duty 
to the lessor to market the production 
for the mutual benefit of the lessee and 
the lessor. MMS &all require the 
geotbarml resoma to be valued 
punaant to parugraph (d) of this section. 
and notification prooided to M M S  in 
accordance with amgraph (e)@) of this 

valw m y  be unmarolrable. MMS will 
notify the lessee and give the lessee an 

m t a d  ia that om- 

hdUw 8dW O? dbpOdtiOM Of 

~ I f M M S & t ~ * * t l l * l t h *  
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opportunity to provide written 
information juattryins the larree'r value. 
12) The MMS may require a lessee to 

certify that the provisions in its arm's- 
length contract include all of the 
consideration to be paid by the buyer. 
either directly or indirectly. for the 
geothennal resow.  

(c)(l) The value of eothermal 

rold under a non-um'r-length contract 
shall be determined in accordance with 
the fimt applicable of the following 

e gram proceads acQuln8 to the 
lattee punuant to a sale under its non- 
arm's-length contract provided that 
those gross procaeds are not less than 
the gross pmceeda derived from or paid 
under the lowest-priced available 
comparable arm's-length contract for 

thermal resources to the 
leu =Ie% ate's oame powerplant (the 
''minimum value"). U the grwa pmceadr 
under the lesrse's nonarm'r-length 
contract are less than the "minimum 
value" under available comparable 
arm's-length contracts, or if there are no 
available comparable arm's-length 
contracts, value will be determined by 
the weighted average of the gross 
pmceeda established under arm's-length 
contracb for the sale of significant 
quantities of geothermal resources to the 
same powerplant. Available contracts 
will mean contracts in the ramion of 

In evaluating the comparability of arm's- 
length contracts for the purposes of 
theae regulations, the following factors 
shall be considered: Time of execution, 
duration, terms, quality of the 
geothermal resource, volume, dedication 
to the same powerplant, and other 
fac tm that may be appropriate to 
reflect the value of the resource: 

(it) The value determined by the 
geothermal netback procedure. Under 
the geothermal netback p d u r e .  the 
leuea'r mmmable actual costs for the 
generation and transmission of 
electridty shall be deducted from the 
less& gross proceeds received for the 
sale of electricity to detennine the vahe 
of the geothermal resource. 
Transmission deductions shall be 
determined pursuant to 0 of this 
part. Generating deductions shall be 
detenntned pursuant to 0 208- of this 
part or 

(iii] A value Jetennined by any other 
reasonable valuation method approved 
by MMs. 
(2) Value determinations made 

pursuant to this paragraph are subject to 
the notification requhments of 
paragraph (a) of Ma rection. 

(d)(l) The value of geothermal 
resources subject to this section that are 

remums abject to t i  s section that are 

P Y P t u :  
(I) 

the lessee. the lessee's a fd? ate, or MMS. 

not subject to a MIM transaction ("no 
sales" geothermal mourcer) but are 
instead utilized directly by the lessee in 
its own powerplant for the gencration 
and sale of e1ectrlcfl.j shall be 
determined in accordance with the first 
applicable of the following paragraphs: 

(I) The weighted average of the gross 
proceeds established in arm's-length 
contracts for the purchase of significant 
quantities of geothermal resources to 
operate the lessee's same powerplant. In 
evaluating the accep\ablity of arm's- 
length contracts, the following factors 
shall be considered. Time of execution. 
duration, terma volume. quality of 
resource. and such other factors as may 
be appropriate to reflect the value of the 

(ii) The value determined by tbc 
geothermal netback procedure. Under 
the geothermal netback procedure. the 
lessee's reasonable actual costs for the 
generation and transmission of 
electricity shall be deducted from the 
lessee's gross proceeds received :or the 
sale of electricity to determine the value 
of the geothermal resource. 
Transmission deductions shall be 
determined pursuant to 0 ZM.353 of this 
part. Generating deductions shall be 
detennhed pursuant to 4 208.351 of this 
part or 

[iii) A value determined by any other 
reasonable valuation method approved 

(2) Value determinations made 
pursuant to this paragraph are subject to 
the notification requirements of 
paragraph (e) of CUa section. 

(e)(l) Pursuant to subpart H of 30 CFR 
part 212 the lessee shall retain all data 
relevant to the determination of royalty 
value, particuldy where the value is 
determined pursuant to paragraph (c) or 
(d) of this section. Such data shall be 
subject to review and audit. and MMS 
will direct a lessee to uoe a different 
value if it determines that the reported 
value is inconsistent with the 
requirements of these regulations. 

available to authorizzd M M S  
representatives or to other authorized 
persons any and all contracts for the 
sale or other &sposiSon cf the lease 
production: contra& for the sale. 
generation, and/or transmission of 
electricity attributable to lease 
production; and any arm'r-length sales 
and other data for likequality 
production sold, purchased. or otherwise 
obtained by the lessee from the field as 
may be necessary to support a value 
determination. 

(3) A lessee shall notify MMS if it has 
determined value pursuant to paragraph 
(c) or (d) of this section. The notification 

resource: 

by= 

(2) Upon reguest, leueea shall make 
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shall be by letter to the M M S  Associate 
Director for Royalty Management or 
his/her designee. The letter shall 
Identify the valuation method to be used 
and contain a brief description of the 
procedure to be followed. The 
notification required by this paragraph 
is a one-time notmcaUon due no later 
than the end of the month following the 
month the lessee fimt reports royalties 
on a Form MMS2tll4 uslng a valuation 
method authorized by paragraph (c) or 
(d) of thls section. 
(0 If MMS determines that a lessee 

has not roperly determined value, the 
lessee s R all pay the difference, if any, 
between royalty ayments made based 
upon the value Ittan used and the 

payment8 that me due based 
e value established by MMS. 

ahall also pay interest on that 
difference computed pursuant to 30 CFR 
21a302. If the lessee Is entitled to a 
credit. MMS wlll provide instructions for 
the taking of that credit. 

(8) The lessee may request a value 
determination from MMS. In that event, 
the lessee shall propose to MMS a value 
datermination method and ma use that 

purposes, untll MMS issues its decision. 
The lessee shall submit all available 
data relevant to its proposal. The MMS 
shall expedltioualy determine the value 
based upon the lessee's proposal and 
any additional information M M S  deems 
necessary. In making a value 
detarmlnation, MMS may use any of the 
valuation criteria consistent with this 
subpart. That detarmlnation shall 
remain effecthe for the period stated 
therein. Alter MMS issues its 
detennlnation the leasee shall make the 
adjustments in accordance with 
pal agraph ( of thls section. 

;revision of this rectloa under no 
cimucrxtencas ahall the value of 
productlon for royalty purposes be less 
than the gross proceeds accruing to the 
lessee where geothermal resources ale 
dlrectl sold. 

(1) d e  lessee ir required to place 
geothermal resources In marketable 
conditlon and to dalher geothermal 
resoumr to the powerplant at no cost to 
the Federal leuor. When the value 
establlahed unuant to this section is 
determined y a lessee's gross proceeds. 
that value ahall be incmased to the 
extent that the procaads have 
been mduced h u m  the purchaser, or 
any other peraon, I8 pmvldi 
services the cost of which osinarlly la 
the rerponaibility of the lessee to place 

themal rerourch in marketable 

method in determining value, ! or royalty 

(hl Notwi b standing any other 

certain 

con the r O  ition or ddlm It to the powerplant. 
(1) Value ahall be bared on Ute hbhest 

price a prudent leum can receive 

through legally enforceable claims undor 
its contract. Absent contract revision or 
amendment, if the lessee falls to take 
proper or timely action to receive prices 
or benefits to which it 1s entitled, it must 
pay royalty at a value based upon that 
obtalnable price or benefit. Contract 
revisions or amendmerlts shall be in 
writing and signed by all parties to the 
contract. If the lessee makes timely 
application for a price Increase or 
benefit allowed under its contract but 
the purchaser refuser and the lessee 
takes reasonable measums, which are 
documented, to force purchaser 
compliance, the lessee will owe no 
additional royalties unlesr or until 
monies or consideration resulting from 
the price Incmaae or additional benefits 
are received. This paragraph shall not 
be construed to permit a lessee to avoid 
its royalty payment obligation in 
situations where a purchaser fails to 
pay, in whole or in part or timely. for a 
quantity of geothermal resources. 

(k) Notwithstanding any provision in 
these regulations to the contrary, no 
review, recondliation, monitoring, or 
other like process that results in a 
redetarminatlon by MMS of value under 
this section shall be consldered flnal or 
binding as  against the Federal 
Government or its benefldarles until the 
audit period I s  formally closed. 
(I] Certain information submitted to 

MMS to support value determlnations is 
exempted from dlsclosunr by the 
Reedom of Information Act, I U.S.C. 
552, or other Federal law. Any data 
specified by law to be privileged, 
confidential, or otherwise exempt will 
be maintained in a confidential manner 
in accordance with applicable law and 
regulations. All requests for information 
about determinations made under this 
subpart are to be submitted In 
accordance with the Freedom of 
Informatlon Act regulations of the 
Department, 43 CFR part 2. 
Sm6.353 oetmnkutknotbw#mk.kn 
deaaotm 

(a] Where the value of eothennal 
energy is determined by t f e geothermal 

paragrap R 8 (cI(ll(il1 and (d)(lI(W of 
netback mcedure pumuant to 

t m W  of thlr subpart, a tranamission 
deduction ahall be subtracted from the 

as proceeds received for the 
sale of e $" ectrlcity to determlne the plant 
tailgate value of the electricity. The 
tranamirdon deductlon consists of 
elther or both of two compocients: 

(1) Tranrmisdon line costs as  
determined pumuant to p a w a p h  (b] of 
this rection, and 

(2) W h e d i ~  mrtr if the electricity i s  
transmitted a w r r  a thlrd-party's 
transmlsrlon line under an arm's-length 

wheeling agreement. Transmission 
deductions are subject to the limitation 
prescribed in paragraph (c) of this 
section. 

based on the lessee's actual costs 
associated wtth the construction and 
operation of a transmlsslon line for the 
purpose of transmitting electricity 
attributable and allocable to the lessee's 
powerplant utilizing Federal geothermal 
resources. The monthly transmission 
line cost component of the transmission 
deduction ir determined by multiplying 
the annual transmiaalon line cost rate 
(in dollan per kilowatthour) by the 
amount of electricity delivered for the 
reporting month. The transmission line 
coat rate ahall be redetermined annually 
at the beginning of the same month of 
the year in which the transmission line 
was placed into service, the same month 
of the year in which the powerplant was 
placed into service. or, at the lessee's 
option, at a time concurrent with the 
beginning of the lessee's annual 
corporate accounting period: Provided, 
however, the period selected must 
coincide with the same period chosen 
for the generating deduction pursuant to 
0 208.354(b)(l). After a deduction period 
is chosen, the lessee may not later elect 
to use a different deduction period 
without MMS approval. 

(2) Allowable transmission-line costs 
include operating and maintenance 
expenses, overhead, and either 
depreciation and a return on 
undepreciated capital investment in 
accordance with paragraph (b)(l)(iv](A) 
of this section, or a cost equal to the 
capital inuastment in the tranamtaaion 
line multiplied by a rate of return in 
accordance with paragraph (b)(2)(iv)(B) 
of this section. Allowable capital costs 
are ganerally those coats for depreciable 
assets, including costs of delivery and 
installation of capital equipment. that 
are an integral part of the transmission 
line. A return on capital invested in the 
purchase of real estate for transmission 
facilitlos may be allowed provided that 
the lessee demonstrates the necessity 
for ruch purchare, the purchased land is 
not on a Federal geothermal lease. and 
MMS approves the deduction; the rate of 
return shall be the same rate determined 
in paragraph [b)(2)[v) of this section. 

(i) Allowable operating expenses 
include operations supervision and 
englneerlng, operations labor, materials, 
ad valorem property taxes. rent. 
supplies, and any other directly 
allocable and attributable operating 
expenses that the lesree can document. 

(11) Allowable malntenance expenses 
include maintenance of the transmission 
h e .  maintenance of equlpment, 

(b)(i) Transmission-line cmts shall be 
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maintenance labor, and other directly 
allocable and atMbutable maintenance 
expenses that the lessee can document. 

(iii) Overhead directly attributable 
and allocable to the operation and 
maintenance of the transmission line ia 
an allowable expense. State and Federal 
income taxes and severance taxes and 
other fees, including royalties, are not 
allowable expenses. 

capital investment, a lessee may use 
either depreciation with a return on 
undepreciated capital investment, or a 
return on ca ita1 investment. After a 

the lessee may not later elect to change 
to the other alternative without M M S  
approval. 

(A] To compute depreciatlon. the 
lessee must use a straight-line 
depreciation method based on the 
expected life of the geothermal project, 
usually the term of the electrlcity sales 
contract or other depreciation period 
acceptable to MMS. A change in 
ownership of a transmission line shall 
not alter the depreciation schedule 
established by the original leesee-owne: 
for purposes of computing transmission 
line costs. With or without a change in 
ownership. a transmission line shall be 
depreciated only once. The rate of 
return used to compute the return on 
undepreciated capital investment shall 
be determined pursuant to paragraph 
(b](2](v) of this section. 
(B) To compute a return on capital 

investment, the allowed cost shall be the 
amount equal to the allowable capital 
investment in the transmission line 
multiplied by the rate of return 
determined pursuant to paragraph 
(b)(2)(v) of this section. No allowance 
shall be provided for depreciation. This 
alternative shall apply only to 
transmission lines first placed into 
service on or after March 1, lm. 

(v) The rate of return shall be 2 times 
Standard and Poor's industrial BBB 
bond rats. The rate of return shall be 2 
times the monthly average rate as 
published in Standard and Poor's Bond 
Guide for the fint month of the annual 
deduction period and shall be effective 
during the following deduction period. 
The rate shall be redetermined annually 
at the beginning of the same month 
beginning the annual deduction period 
chosen pursuant to paragraph (b)(l) of 
this section. 
(3) "ransmission-line cost rates, 

determined annually, am computed by 
dividing the sum of the operating, 
maintenance, overhead. and capital 
costs by the annual amount of delivered 
electricity. 

(4) For new tranrmiraion Itnes, the 
lessee'r costa fa? the first deduction 

[iv] To compute costs associated with 

lessee has e P ected to use either method, 

period shall be based on estimated 
expenses (including overhecd) for 
operating and maintaining the 
transmission line. For subsequent 
deduction periods, the transmission line 
costs shall be estimated based on the 
lessee's actual operating and 
maintenance expenses for the previous 
period adjusted for decreases or 
increases that the lessee knows will 
affect the deduction in the current 
period. 

transmisslon deduction plus the 
generating deduction determined 
pursuant to 0 208.354 of this subpart 
reduce the royalty value of the 
geothermal resource to zero. 

(d)(l) If the actual transmission 
deductlon determined at the end of the 
annual reporting period is less than the 
amount the lessee estimated and used in 
the netback procedure during the 
report@ period, the lessee shall be 
required to pay additional royalties 
retroactive to the first month of the 
reporting period, plus interest computed 
pursuant to 30 CFR 218.302. If the actual 
transmission deduction is greater than 
the amount applied in the netback 
calculation, the lessee shall be entitled 
to a credit. 
(2) Lessees must submit corrected 

Forms MMS-2014 to reflect adjustments 
to royalty payments in accordance with 
MMS instructions. 

(e)(l) All transmission deductions are 
subject to review, audit, a i d  adjustment. 
When necessary or appropriate. UMS 
may direct a lessee to modify its 
estimated or actual transmission 
deduction and adjust royalty values 

(c) Under no circumstances shall the 

accordingly. 
(2) Pursuant to subpart H of 30 CFR 

part 212, the lessee must maintain all 
data and records supporting its 
transmission deduction, including 
wheeling and other transmission-related 
agreements. These data and records 
must be made available to MMS and 
other authorized personnel upon 
request, and shall be maintained in a 
confidential manner in accordance with 
applicable laws and regulations 
pursuant to 0 208.352 of this subpart. 

( Q  A one-time refund of royalties 
equal to the royalty amount of actual 
dismantlement costs attributable to the 
transmission line that are in excess of 
actual income attributable to the 
salvage of the transmission line will be 
allowed at the completion of the 
dismantlement and salvage operations. 
0- -dQ- 
d.ducrlona 

(a) Where the value of geothermal 
energy is determined by the geothermal 
netback procedure pursuant to 

paragraphs (c)(l)(ii) and (d)(ll[ii) of 
0 208.352 of this subpart. that value shall 
be determined by deducting the lessee's 
reasonable 9ctual costs incurred to 
generate electricity from the plant 
tailgate value of the electricity (usually 
the transmissl,,n-reduced value of the 
delivered electricity]. Generating 
deductions are subject to the limitation 
prescribed in paragraph [c) of this 
section. 

on the lessee's actual annual costs 
associated with the construction and 
operation of a geothermal powerplant. 
The monthly generating deduction is 
determined by multiplying the annual 
generating cost rate (in dollars per 
kilowatthour) by the amount of plant 
tailgate electricity measured [or 
computed] for the reporting month. The 
generating cost rate is determined from 
the annual amount of plant tailgate 
electricity and must be redetermined 
annually at the beginning of the same 
month of the year in which the 
powerplant was placed into service or, 
at the lessee's option. at a time 
concurrent with the beginning of the 
lessee's annual corporate accounting 
period Provided, however, the period 
selected must coincide with the same 
period chosen for the transmission 
deduction pursuant to 0 U)g.353(b)(l). 
After a deduction period is chosen. the 
lessee may not later elect to use a 
different deduction period without MMS 
approval. 

(2) Allowable generating costs include 
operating and maintenance expenses. 
overhead, and either depreciation and a 
return on undepreciated capital 
investment in accordance with 
paragraph (b)(t)(iv)(A) of this section. or 
a cost equal to the capital investment in 
the powerplant multiplied by d rate of 
return in accordance with paragraph 
(b)(z)(iv)(B] of this section. Allowable 
capital costs are generally those costs 
for depreciable assets, including costs of 
delivery and installation of capital 
equipment, that are an integral part of 
the powerplant or are required by the 
design specifications of the power 
conversion cycle. A return on capital 
invested in the purchase of real estate 
for a powerplant site may be allowed 
provided that the lessee demonstrates 
the necessity for such purchase. the 
purchased land is not on a Federal 
geothermal lease, and MMS approves 
the deduction: the rate of return shall be 
the same rate determined in paragraph 
(bI(2)lv) of this section. The costs of 
gathering clysterns and other production- 
related facilities are not allowed. 

(i) Allowable operatlnfi expenses 
include operations supervision and 

(b](l) Generating costs shall be based 
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engineering, oparatlons tabor. materials, 
ad valorem p r o p  taxes, rent. 
supplies. auxlllary "I; el and/or utilities 
used to operate the powerplant during 
down Hme, and any other directly 
allocable and at t rhtable  operating 
expense that the lessee can document. 

(ii) Allowable maintenance expenses 
include matntenance of the powerplant, 
maintenance of equipment, maintenance 
labor, and other directly allocable and 
attributable maintenance expenses that 
the lessee can document. 

g i )  Overhead ditbctly attributable 
and allocable to the operation and 
maintenance of the powerplant i s  an 
allowable expenre. State and Federal 
income taxes and reverance taxes. 
including royalties, are not allowable 
expanses. 

capital investment, a lessee may use 
either depreclation with a return on 
undepreciated capital investment, or a 
return on capital investment. After a 
lessee has elected to use either method, 
the lessee may not later elect to changw 
to the other alternative without UMS 
approval. 

[A) To compute depreciation, the 
lessee must use a straight-line 
deprecfafion method based on the life of 
the geothermal project. usually the term 
of the electrfcfty rales contract or other 
depreciation period acceptable to MMS. 
A change in ownership of a powerplant 
shall not alter the depreciation schedule 
established by the original lessee-owner 
for computing the gerlerating costs. With 
or without a change in ownership, a 
powerplant shall be depreciated only 
once. The rate of return used to compute 
the return on undepreciated capital 
investment rhall be determined 
pursuant to paragraph (b)(Z](v) of this 
section. 
(B] To compute a return on capital 

investment, the allowed cost shall be the 
amount equal to the ellownble capital 
investment in the powerplant multiplied 
by the rate of return determined 
pursuant to paragraph (b)(Z)(v) of this 
section. No allowance shall be provided 
for depreciation. This alternative shall 
apply only to powerplants first placed 
into service on or after March 1,1988. 
(VI The rate of ratum shall be 2 times 

Standard and Poor's industrial BBB 
bond rate. The rate of return rhall be 2 
times the monthly average rate as 
published in Standard and Poor's Bond 
Guide for the fint month of the annual 
deduction period and shall be effective 
during the following deduction period. 
The rate ahall ba tedetenninea annually 
at the beginning of the same month 
beginniq the annual deduction period 
chosen punuant to paragraph &)(I] of 
this section. 

(iv) To compute costs associated with 

(31 Generating cost rater, determined 
annually, shall be computed by dividing 
the sum of the operating. maintenance. 
overhead, and capital costs by the 
annual amount of plant tailgate 
electricity. 
(41 For new powerplantr, the lasses's 

generating costs for the h t  deduction 
period rhall be based on estimated 
expenrer (including overhead] for 
operating and maintaining the 
powerplant. For subsequent deduction 
periodr the generating costs rball be 
estimated based on the lessee's actual 
operating and maintenance expenses for 
the previous period adjusted for 
decreases or increases that the lessee 
knows will affect the deduction in the 
current period. 

(c] Under no circumstances shall the 
generating deduction plus the 
transmission deduction determined 
pursuant to 0 208.353 of this subpart 
reduce the royalty value of the 
geothermal resource to zero. 

(d)(l) If the actual generating 
deduction determined at the end of the 
annual reporting period is  iess than the 
amount the lessee estimated and used in 
the netback procedure during the 
reporting period, the lessee shall be 
required to pay additional royalties 
retroactive to the first month of the 
reporting period, plus interest computed 
pursuant to 30 CFR Zl8.302. If the actual 
generating deduction is greater &an the 
amount applied in the netback 
calculation. the lessee shall be entitled 
to a credit. 
(2) Lessees must submit corrected 

Forms MMS-2014 to reflect adjustments 
to royalty payments in accordance with 
MMS instructions. 

(e)(l] All generating deductions are 
subject to review, audit, and adjustment. 
When necessary or appropriate, M M S  
may direct a lessee to modify its 
estimated or actual generating 
deduction and adjust royalty valuea 
accordingly. 
(2) Pursuant to subpart H of 30 CFR 

part 212, the Jessee must maintain all 
data and records supporting its 
generating deduction. These data and 
records must be made available to h4MS 
and other authorized personnel upon 
request, and shall be maintained in a 
confidential manner in accordance with 
applicable laws and regulations 
punuant to 4 208.352 of this subpart. 

(0 A one-time refund of royattles 
equal to the royalty amount of actual 
dismantlement costs attributable to the 
powerplant that are in excess of actual 
income attributable to the salvage of the 
powerplant will be allowed at the 
completion of the dirmantlement and 
salvage operatlonr, 

)206.3!j5 Vlkutknrtrndrrdrfordhcl 
u#rltkn. 

(a] The value of geothermal resources 
produced for leases subject to this 
subpart and used in direct utilization 
processes shall be determined pursuant 
to this section. 

(b)(l)(i) The value of geothermal 
resources that are sold purauant to an 
ann's-length contract shall be the gross 
proceeds accruing to the lessee, except 
as provided in paragraphs (b)(l](ii) and 
(b](l)(iii) of this section. The lessee shall 
have the burden of demonstrating that 
its contract is arm's-length. The value 
that the lessee reports for royalty 
purposes is subject to monitoring, 
review, and audit. 

(ii) In conducting these reviews and 
audits, M M S  will examine whether or 
not the contract reflects the total 
consideratJon actually transferred either 
directly or indirectly fmm the buyer to 
the seller for the geothermal resource. If 
the contract does not reflect the total 
consideration, MMS may require that 
the geothermal resource sold pursuant to 
that contract be valued in accordance 
with paragraph (d) of this section. Value 
shall not be less thnn the gross proceeds 
accruing to the lessee, Includlng any 
additional consideration received. 
(i) If MMS determines that the gross 

p d  accruing to the lessee pursuant 
to an am's-length contract do not reflect 
the reasonable value of the geothermal 
remmrce because of misconduct by or 
betnem the contracting parties, or 
because the lessee otherwise has 
breached its duty to the lessor to market 
the production for the mutual benefit of 
the lessee and the lessor. MMS shall 
require the geothermal resource to be 
valued pursuant to paragraph (d) of this 
section and in accordance with the 
notification requirements of paragraph 
(e) of this section. When MMS 
determines that the value may be 
unreasonable. Mh4S wil! notify the 
lessee and give the lessee an 
opportunity to provide written 
informeffon justifying the lessee's value. 
(2) The hiMS may require a lessee to 

certify that its arm's-length contract 
provisions include all of the 
cornideration to be paid by the buyer. 
either directly or indirectly, for the 
geothermal reroupce. 

(c)(l) The value of geothermal 
resources subject to this section that are 
sold under a non-arm's-length contract 
shall be determined in accordance with 
the fmt applicable of the following 
paragraphs: 

(i) The gross proceeds accruing to the 
lessee pursuant to a sale under its non- 
arm'e-length contract provided the t 
thorn gram pmceeds are not less than 

S-3 10999 aaSl(O3~-NOV-91-l I :21:56) 
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the gross procaedr derived from or paid 
under the lowest-prlced available 
comparable arm'r-length contract for 
sales of geothermal resources to the 
lessee-affiliate's same direct utilization 
facility (the "minimun value"). If the 
gross proceeds under the lessee's non- 
arm's-length contract are less than the 
"minimum value" under available 
comparable arm's-length contracts. or if 
there are no available comparable 
arm's-length contracts, value will be 
determined by the weighted average of 
the gross proceeds established under 
arm's-length contracts for the sale of 
significant quantities of geothermal 
resourcea to the same direct utilization 
facility. Available contrscia will mean 
contracts in the possession of the lessee. 
the lessee's affiliate. or MMS. In 
evaluating the comparability of arm's- 
length contracts for the purposes of 
these regulations, the following factors 
shall be considered: Time of execution. 
duration. terms, quality of the 
geothermal resource, volume, dedication 
to the same direct utilization facility. 
and other factors that may be 
appropriate to reflect the value of the 
resource; 

( i i )  The equivalent value of the least 
expenrive, reasonable alternative 
energy source (fuel). The equivalent 
value of the least expensive, reasonable 
alternative energy source shall be based 
on the amount of thermal energy that 
would otherwise be used by the direct 
utilization process in place of the 
geothermal resource. That amount of 
thermal energy (in Btu's) displaced by 
the geothermal resource shall be 
determined by the equatior: 

thermal energy displaced = 

efficiency factor 

Where hh is the enthalpy in Btu's/lb at 
the utilization facility Inlet (based on 
measured inlet temperahus). Ll is the 
enthalpy in Btu'sllb a t  the facility outlet 
(based on measuted outlet temperatwe), 
density is in lbslcu ft based on inlet 
temperature, the factor 0.133681 (cu f t /  
gal) converts gallons to cubic feet, and 
volume is the quantity of geothermal 
fluid in gallons produced at the 
wellhead or measured at an approved 
point. The efficiency of the alternative 
energy source shall be 0.7 for coal and 

0.8 for oil, natural gar, and other fuels 
derived from oil and natural gas, or an 
efficiency factor proposed by the lessee 
and approved by MMS. The methods of 
measuring resource parameters 
(temperature, volume, etc.) and the 
frequency of computing and 
accumulating the amount of thermal 
energy displaced shall be determined 
and approved by BLM: or 

(iii) A value determined by any other 
reasonable valuation method approved 
by MMS. 
(2) Valuations made pursuant to this 

paragraph are subject to the notification 
requirements of paragraph (e) of this 
section. 

resources subject to thlr uection that are 
not subject to a sales transaction but are 
instead used by the lessee in its own 
direct utilization facility ("no sales" 
geothermal resourcea) shall be 
determined in accordance with the first 
applicable of the following paragraphs: 

(i] The weighted average of the gross 
proceeds established in arm's-length 
contracts for the purchase of significant 
quantities of geothermal resources to 
operate the lessee's same direct 
uti1iza:ion facility. In evaluating the 
acceptability of arm's-length contracts, 
the. following factors shall be 
considered: Time of execution, duration, 
terms, volume, quality of resource, and 
such other factors as may be 
appropriate to reflect the value of the 
resource: 

(ii) The equivalent value of the least 
expensive, reasonable alternative 
energy source (fuel). The equivalent 
value of the least expensive, reasonable 
alternative energy source shall be based 
on the amount of thermal energy that 
would otherwise be used by the direct 
utilization process in place of the 
geothermal resource. That amount of 
thermal energy (in Btu's) displaced by 
the geothermal resource shall be 
determined by the equation 

(d)(l) The value of geothermal 

\hemal energy displaced = 

Where hi, is the enthalpy in Btu's/lb at 
the utilization facility inlet (based on 
measured inlet temperature). h,, is the 

enthalpy in Btu's/lb at the facility outlet 
(based on measured outlet temperature], 
density is in lbs/cu ft based on inlet 
temperature, the factor 0.133881 (cu f t /  
gal] converts gallons to cubic feet, and 
volume is the quantity of geothermal 
fluid in gallona produced at the 
wellhead or measured at an approved 
point. The efficiency of the alternative 
energy source shall be 0.7 for coal and 
0.8 for oil. natural gas, and other fuels 
derived from oil and natural gas. or an 
efficiency factor proposed by the lessee 
and approved by MMS. The methods of 
measuring resource parameters 
(temperature, volume, etc.) and the 
frequency of computing and 
accumulating the amount of thermal 
energy displaced shall be determined 
and approved by BLM: or 

( i i i )  A value determined by any other 
reasonable valuation method approved 
by MMS. 
(2) Valuations made pursuant to this 

paragraph are subject to the notification 
requirements of paragraph (e) of this 
section. 

(e)(l] Pursuant to subpart H of 30 CFR 
part 212, the lessee shall retain all data 
relevant to the determinetior. of royalty 
value, particularly where the value is 
determined pursuant to paragraph (c) or 
(d) of this section. Such data shall be 
subject to review and audit, and MUS 
will direct a lessee to use a different 
value if it  determines that the reported 
value is inconsistent with the 
requirements of these regulations. 
(2) Upon request, lessees shall make 

available to authorized MMS 
representatives or to other authorized 
persona any and all contracts for the 
sale or other disposition of the lease 
production, and any arm's-length sales 
and other data for like-quality 
production sold. purchased, or otherwise 
obtained by the lessee from the field as 
may be necessary to support a value 
determination. 
(3) A lessee shall notify MMS if it has 

determined value pursuant to paragraph 
(c) or (d) of this section. The notification 
shall be by letter to the MMS Associate 
Director for Royalty Management or 
his/her designee. The letter shall 
identify the valuation method to be used 
and contain a brief description of the 
procedure to be followed. The 
notification required by this paragraph 
is R one-time notification due no later 
than the end of the month following the 
month the lessee first reports royalties 

!3-310999 o(H2(03XO7-NOV-9I-I 1:22m) 
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on a Form MMS-20I4 using a valuation 
method authorized by paragraph (c) or 
(d) of this section. 

(r) If MMS delemlnes that a lessee 
has not properly determined value, the 
lessee shall pay tho difference, if any, 
between royalty payments made based 
upon the value it has used and the 
royalty payments that am due based 
upon the value established by MMS. 
The lessee shall also pay interest on that 
difference computed pursuant to 30 CFR 
21a302 If the lesree is entitled to a 
credit MMS will provide instructions for 
the taking of that credit. 

(8) The lessee may request a value 
determination from h4hiS. In that event, 
the lessee shall propose to MMS a value 
determination method and may use that 
method in determinirg value, for royalty 
purposes. until MMS issues its decision. 
The lessee shall submit all available 
data relevant to its proposal. The MMS 
shall expeditiously determine the value 
based upon the lessee's proposal and 
any additional information MMS deems 
necessary. In making a value 
determination, M M S  may use any of :he 
valuation criteria consistent with this 
subpart. That determination shall 
remain effective for the period stated 
therein. After MMS issues its 
determination. the lessee shall make 
adjustments in accordance with 
paragraph (r) of this section. 

(h) Notwithstanding any o!her 
provision of this section, under no 
circumstances shall the value of 
production, for royalty purposes, be less 
than the gross proceeds accruing to the 
lessee where geothermal energy is 
direct1 sold. 

(i) d e  lessee is required to place 
geothermal resources in marketable 
condition and to deliver geothermal 
resources to the direct utllization facility 
at no cost to the Federal lesror. Where 
the value established ursuant to this 

proceeds, that value shall be increased 
to the extent that the gross proceeds 
have been reduced because the 
purchaser, or any other person, is 
providing certain services the cost of 
which ordinarily is the responsibility of 
the lessee to place the geothermal 
resource In marketable condition or to 
deliver it to the direct utilization facility. 

(j) Value shall be based on the highest 
price a prudent lessee can receive 
through legally enforceable claims under 
its contract. Absent contract revision or 
amendment, If the lessee fails to take 
proper or timely action to receive prices 
or benefits to which it is entitlod. it must 
pay royalty at a value based upon that 
obtainable price or benefit. Contract 
revisions or amendments shall be in 
writing and signed by all parties to the 

section is determined g y a lessee's gross 

5310999 Ocn3(03~-NOV-91-11:2293) 

contract. If the lessee makes tfmely 
application for a price increase or 
benefit allowed under its contract but 
the purchaser refuses and the lebuee 
takes reasonable measures. which are 
documented, to force purchaser 
compliance, the lersee shall owe no 
additional royaltfes unless or until 
monies or conaideration resulting from 
the price Increase or additional benefits 
are received. This paragraph shall not 
be construed to permit a lessee to avoid 
its royalty payment obligation in 
situatims where a purchaser fails to 
pay, in whole or in part or timely, for a 
quantity of geothermal resources. 

(k) Notwithstanding any provision in 
these regulations to the contrary, no 
review, reconciliation, monitoring, or 
other like process that results in a 
redetermination by MMS of value under 
this section shall be considered final or 
binding against the Federal Government 
or its beneficiaries until the audit period 
is formally closed, 

(I] Certain information submitted to 
MMS to support value determinations is 
exempted from disclosure by the 
Freedom of Information Act, 5 U.S.C. 
552, or other Federal law. Any data 
specified by law to be privileged, 
confidential, or otherwise exempt will 
be maintained in a confidential manner 
in accordance with applicable laws and 
regulations. All requests for information 
about determinations made under this 
subpart are to be submitted in 
accordance with the Freedom of 
Information Act regulation of the 
Department, 43 CFR part 2. 

0 206.358 Valuation strndrrdr f a  
byproduct.. 

(a) The value of geothermal 
byproducts, including commercially 
demineralized water, shall be 
determined pursuant to this section, less 
applicable byproducts transportation 
allowances determined pursuant to 
0 0 208.357 and 208.358 of this subpart. 

are sold pursuant to an arm's-length 
contract shall be the gross proceeds 
accruing to the lessee, except as 
provided in paragraphs (b)(i)(ii) and 
(b)(l)(iii) of this section. The lesser shall 
have the burden of demonstra tins r1.b t 
its contract is arm's-length. The value 
that the lessee reports for royalty 
purposes is subject to monitoring, 
review, and audit. 

[ii) In conducting reviews and audits. 
MMS will examine whether the contract 
reflects the total consideration actually 
transferred, either directly or indirectly, 
from the buyer to the seller for the 
byproducts. If the contract does not 
reflect the total consideration, Mh4S 
may require that the byproducts sold 

(b)(l)(i) "he value of byproducts that 

pursuant to that contract be valued in 
accordance with paragraph (c) of this 
section. Value may not be less than the 
&rosa proceeds accruing to the lessee, 
including any additional consideration 
received. 

(ili) If MMS determines that the gross 
proceeds accruing to the lessee pursuant 
to an arm's-length contract do not reflect 
the reasonable value of the production 
because of misconduct by or between 
the contracting parties, or because the 
lessee otherwise has breached Its duty 
to the lessor to market the production 
for the mutual benefit of the lessee and 
the lessor, MMS shall require that the 
byproduct production be valued 
pursuant to paragraph (c) of this section 
and in accordance with the notification 
requirements of paragraph (d) of this 
section. If MMS determines that the 
value may be unreasonable, M M S  will 
notify the lessee and give the lessee an 
opportunity to provide written 
information justifylng the lessee's 
reported byproduct value. 

(2)  The MMS may require a lessee to 
certify that the provisions in its arm's- 
length contract include all of the 
consideration to be paid by the buyer, 
either directly or indirectly, for the 
byproduct. 

(c) The value of byproducts that are 
sold pursuant to a non-arm's-length 
contract or that are utilized by the 
lessee (no sales), except demineralized 
water used for the benefit of the leme 
pursuant to paragraph (bI(2) of 9 202.351 
of this subpart, shall be determined in 
accordance with the first applicable of 
the following paragraphs: 

lessee pursuant to a sale under its non 
arm's-length contract (or other 
disposition by other than an arm's- 
length contract), provided that those 
gross proceeds are not less than the 
gross proceeds derived from or paid 
under the lowest-priced available 
comparable arm's-length contract for 
sales, purchases. or other dispositions of 
like-quality byproducts in the field or, if 
necessary to obtain a representative 
sample, from the same area (the 
"minimum value"). If the gross proceeds 
under the lessee's non-arm's-length 
contract are less than the "minimum 
value" under available comparable arms 
length contracts, or if there are no 
available comparable arm's-length 
contracts, value will be determined by 
the weighted average of the gross 
proceeds established under arm's-length 
contracts for the sale of like-quality 
products in the field or, if necesmry to 
obtain a representative sample, from the 
same area. Available contracts will 
mean contracts in the possession of the 

(1) The gross proceeds accruing to the 
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lessee, the leaaee'r affiliate, or MMS. h 
evaluating the comparability of ann's- 
length contract: for the urposes of 
these regulations, the fo P lowing facton 
shall be conaidered Field or area, price, 
time of execution, duratlon, terms, 
quality of the byproduct, volume, market 
or markets nerved, and other factors that 
may be appropriate to reflect the value 
of theb roduct; 
(2) O f r  relevant matters including, 

but not lMted  to, publi3hed or publicly 
available spot-market prices, or 
information submitted by the lessee 
concerning circumstances unique to a 
particular lease operation or the 
saleability of certain byproducts; or 
(3) A netback method or any other 

reasonable method used to determine 
value. 

(dJ(1) Rvsuant to subpart H of 30 CFR 
part 212, the lessee shall retain all data 
relevant to the determindion of royalty 
value, particularly where the value is 
detarmined pumuant to para aph (c! of 
this section. Such data shall E subject 
to review and audit, and MMS will 
direct a lessee to use a differant value if 
it determines that the reported value is 
inconsistent with the requirements of 
these regulations. 
(2) Upon request, lessees shall make 

available to authorized M M S  
representatives or to other authorized 
persons any and all contracts and/or 
invoices for the sale or other disposition 
of the byproducts. and any arm's-length 
sales and other data for like-quality 
production sold, purchased. or otherwise 
obtained by the lessee from the field or 
other area as ma be necessary to 

(3) A lessee shall notify M M S  if it has 
determined value pursuant to paragraph 
(c) of this section. The notification shall 
be by letter to the MMS Asnociate 
Director for Royalty Management or 
his/her designee. The letter nhall 
identify the valuatlon method to be used 
and contain a brief description of the 
procedure to be followed. The 
notiRcation required by this paragraph 
is a one-time notification due no later 
than the end of the month following ths 
month the lessee first reports royalties 
on a Form MMS-ZOI4 using a valuation 
method authorized by paragraph (c) of 
this section, and each time them is a 
change in a method under paragraph (c) 
of this rection. 

(e) If MMS determines that a lessee 
has not roperly determined value, the 

between royalty payments made based 
upon the valur it has used and the 
royalty payments that are due based 
upon the value established by MMS. 
The lesree ahall alro pay interert on that 
difference computed pursuant to 30 CFR 

support a value J etermination. 

lessee r R all pay the difference, if any, 

S-310999 ~XO7-NOV-91-11:22%) 

218.302 If the lessee is entitled to a 
credit, M M S  will provide instructions for 
the t a k l y  of that credit. 
(0 The esree may request a value 

determination from MMS. In that event, 
the lessee stall propose to MMS a value 
determination method and may use that 
method in determining value, for royalty 
purposes, until MMS issues its decision. 
The lessee shall aubmit all available 
data relevant to its proposal. The MUS 
shall expeditiously determine the value 
based upon the lessee's proposal and 
any additional information MMS deems 
necessary. In making a value 
determination, MMS may use any of the 
valuation criteria consistent with this 
subpart. That determination shall 
remain effective for the period stated 
therein. After M M S  issues its 
determination, the lessee shall make the 
adjustments in accordance with 
paragraph (e) of this section. 

(g) Notwithstanding any other 
providons of the section, under no 
circumstances shall the value of 
byproducts for royalty purposes be less 
than the gross proceeds accruing to the 
lessee, less applicable byproduct 
transportation allowances determined 
pursuant to 0 0 206.357 and 206.358 of 
this subpart. 

(h) The lessee is required to place the 
byproducts in marketable condition at 
no cost to the Federal Government. 
Where the value established pursuant to 
this section is determined by a lessee's 
gross proceeds. that value shall be 
increased to the extent that the gross 
proceeds have been reduced because 
the purchaser, or any other person, is 
providing certain services the cost of 
which ordinarily is the responsibility of 
the lessee to place the byproducts in 
marketable condition. 

(i) Value shall be based on the highest 
price a prudent lessee can receive 
through legally enforceable claims under 
its contract. Absent contract revision or 
amendment, if the lessee fails to take 
proper or timely action to receive prices 
or benefits to which it is entitled, it must 
pay royalty at a value based upon that 
obtainable price or beneRt. Contract 
revisions or amendments shall be in 
writing and signed by all parties to the 
contract, and may be retroactively 
applied to value byproducts. for royalty 
purposes, for a period not to exceed 2 
years, unless MMS approves a longer 
period. If the lessee makes timely 
application for a price increase allowed 
under its contract but the purchaser 
refuses and the lessee takes reasonable 
measures, which are documented, to 
force purchaser compliance, the lessee 
will owe no additional royalties unless 
or until monies or consideration 
resulting from the price increase are 

received. This paragraph shall not be 
construed to permit a lessee to avoid its 
royalty payment obligation in situations 
where a purchaser fails to pay, in whole 
or in part or timely, for a quantity of 
byproducts. 

(j) Notwithstanding any provision in 
these regulations to the contrary, no 
review, reconciliation, monitoring, or 
other like process that results in a 
redetermination by M M S  of value under 
this section shall be considered final or 
binding against the Federal Governmen! 
or its beneficiaries until the audit period 
is formally closed. 

(k) Certain information submitted to 
MMS to support valuation proposals, 
including byproduct transportation 
allowances pursuant to $ 0  208.357 and 
208.358 of this subpart, is exempted from 
disclosure by the Freedom of 
Information Act, 5 U.S.C. 552. Any dJta 
specified by the act to be privileged. 
confidential, or otherwise exempt shall 
be maintained in a conRdential manner 
in accordance with applicable laws and 
regulations. AI1 requests for information 
about determinations made under this 
subpart are to be submitted in 
accordance with the Freedom of 
Information Act regulation of the 
Department, 43 CFR part 2. 

p 206.357 Byproduct tnnrportation 
allow- 

been determined at a point off the 
geothermal lease, unit, or participating 
area, h4h4S shall allow a deduction in 
determining value, for royalty purposes, 
for the lessee's reasonable, actual costs 
incurred to: 
(1) Transport the byproducts from a 

Federal lease, unit, or participating area 
to a sales point or point of delivery that 
is off the :ease, unit, or participating 
area: or 
(2) Transport the byproducts from a 

Federal lease, unit, or participating area, 
or from a geothermal utilization facility 
to a byproduct recovery facility when 
that byproduct recovery facility is off 
the lease, unit, or participating area and. 
if applicable, from the recovery facility 
to a sales point or point of delivery off 
the lease, unit, or participating area. 
Costs for transporting geothermal fluids 
from the lease to the geothermal 
utilization facility, whether on or off the 
lease, shall not be included in the 
transportation allowance. 

byproduct transportation allowance 
authorized by paragraph (a) of this 
section reduce the value of the 
byproducts under any eelling 
arrangement to zero. 

(a) Where the value of byproducts has 

(b) Under no circumstances shall the 
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(cl(1) When byproducts are 
transported from a leare, unit, 
participating area, or geothermal 
utilization faclllty to a byproduct 
recovery faclllty, the lessee ir not 
required to allocate transportation costs 
between the quantity of marketable 
byproductr and the rejected wslrte 
material. The b roduct transportation 
allowance 8hal R e authorized for the 
total production that is transported. 
Byproduct transportation allowances 
shall be expressed as  a cost per unit of 
marketable byproducts transported. 

(2) For byproducts that are extracted 
on the lease, unit, or participating area, 
or at the geothermal utilization facility, 
the byproduct transporta tion allowance 
shall be authorized for the total 
productton that is transported to a point 
of sale off the lease, unit, or 
participating area. Byproduct 
transportation allowances shall be 
expressed as a cost per unit of 
byproduct transported. 

(3) Transportation costs shall be 
authorized as  allowances only when the 
transported byproduct is sold, delivered, 
or otherwise utilized by the lessee and 
royalties are reported and paid. 

(d) Byproduct tranrportation 
allowances are subject to monitoring, 
review, and audit. If, after a review and/ 
or audit, MMS determines that a lessee 
has improperly determined a byproduct 
transportation allowance authorized.by 
this section, then the lessee shall pay 
any additional royalties plus interest 
determined in accordance with 30 CFR 
218.302. or shall be entitled to a credit 
without interest. 

(e) If byproducts produced from 
Federal and non-Federal leases are 
commingled for transportation, lessees 
thall not disproportionately allocate 
transportation costs to Federal lease 
production. 

(f) Upon request, the lessee shall make 
available to authorized M M S  
representatives or to other authorized 
persons all transporlrllon contracts and 
all other informatlon an may be 
necessary to sup or1 a byproduct 
transportation a1 P owance. 

(8) Byproduct transportation 
allowances are to be reported as 
separate liner on Form MMS-ZOl4. 
0 206.368 DotmlnrUon of byproduct 

(a) Arm%-length contmcts. (1) For 
transportation costs incurred by a lessee 
pursuant to an arm's-length contract, the 
transportation allowance shall be the 
reasonable, actual costs incurred by the 
lessee for transporting the byproducts 
under that contract, subject to 
monitoring, review, audit, and possible 
future adjurtments. The MMS's prior 

tnnrpOrbtknm8nC88. 

approval is not required before a lessee 
may deduct coots incurred under an 
arm's-length transportation contract. 

(2) In conducting reviews and audits, 
M M S  will examine whether the contract 
reflects more than the consideration 
actually transferred either directly or 
indirectly from the lessee to the 
transporter for the transportation. If the 
contract reflects more than the total 
consideration paid, Mh4S may require 
that the byproduct transportation 
allowance be determined in accordance 
with paragraph (b) of this section. 

(3) If M M S  determiner that the 
consideration paid pursuant to an arm'r- 
length byproduct transportation contract 
does not reflect the reasonable value of 
the transportation because of 
misconduct by or between the 
contracting parties, or because the 
lessee otherwise has breached its duty 
to the lessor to market the production 
for the mutual benefit of the lessee and 
the lessor, M M S  shall require that the 
byproduct transportation allowance be 
determined in accordance with 
paragraph (b) of this section. When 
MMS determines that the value of the 
transportation may be unreasonable, 
MMS will notify tlre lessee and give the 
lessee an opportunity to provide written 
information justifying the lessee's 
transportation costs. 

(4) Where the lessee's payments for 
transportation under an arm's-length 
contract are not established on a 
dollars-per-unit basis, the lessee shall 
convert whatever consideration is paid 
to a dollar value equivalent for the 
purposes of this section. 

(h) Non-arm %-length or no contract. 
(1) If a lessee has a non-arm's-length 
transportation contract or has no 
contract, including those rituations 
where the lessee performs 
transportation services for itself, the 
byproduct transportation allowance 
shall be based upon the lessee's 
reasonable actual costs. AI1 byproduct 
transportation allowances deducted 
under a non-arm's-length or no-contract 
situation are subject to monitoring, 
review. audit, and possible future 
adjustment. Prior MMS approval of 
byproduct transportation allowances is 
not required for non-arm'sdength or no- 
contract situations. 
[2) The byproduct transportation 

allowance for non-arm's-length or no- 
contract situations shall be based upon 
the lessee's actual costs for 
transportation during the reporting 
period, including operating and 
maintenance expenses, overhead, and 
either depreciation and a return on 
undeprecla ted capltel Investment in 
accordance wl th paragraph [b)[ 2)( iv)( A) 
of this section, or a cost equal to the 

capital investment in the transportation 
system multiplied by the rate of return 
in accordance with paragraph 
(b)(2)(iv)(B) of this secfion. Allowable 
capital costs are generally those for 
depreciable assets, including costs of 
delivery and installation of capital 
equipment, that are an integral pert of 
the transportation system. A return on 
capital invested in the purchase of real 
estate to locate the byproduct 
transportation facilities may be allowed 
provided that the lessee demonstrates 
the necessity for such purchase, the 
purchased land is not on a Federal 
geothermal lease, and MMS approves 
the deduction: the rate of return shall be 
the same rate determined in paragraph 
(b)(2)(v) of this section. 

[i) Allowable operating expenses 
include operations supervision and 
engineering, operations labor, fuel, 
utilities. materials, ad valorem property 
taxes, rent, supplies, and any other 
al!ocable and attributable operating 
expenses that the lessee can document. 

(ii) Allowable maintenance expenses 
include maintenance of the 
transportation system, maintenance of 
equipment, maintenance labor, and 
other directly allocable and attributable 
maintenance expenses that the lessee 
can document. 

(iii) Overhead attributable and 
allocable to the operation and 
maintenance of the transportation 
system is an allowable expense. State 
and Federal income taxes and 
severance taxes and other fees. 
including royalties, are not allowable 
expensee. 

capital investment, a lessee may use 
either paragraph (b)(Z)(ivl(A) or 
(b)(Z)(iv)[B) of this rection. After a 
lessee has elected to use either method 
for a transportation system, the lessee 
may not later elect to change to the 
other alternative without M M S  
approval. 

(A) To compute depreciation, the 
lessee must use a straight-line 
depreciation method based on, as 
appropriate, either the life of equipment 
or the life of the geothermal project that 
the transportation system services. After 
an election is made. the lessee may not 
change methods. A change in ownership 
of a transportation system shall not alter 
the depreciation schedule established by 
the original transporter/lessee for 
purposes of the allowance calculation. 
With or without a change in ownership. 
a transportation system shall be 
depreciated only once. Equipment shall 
not be depreciated below a reasonable 
salvage value. The rate of return used to 
compute the return on undepreciated 

[iv) To compute costs associated with 

5310999 0Osw3xo7-NOV-91-1 l:22:10) 
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capital invertment rhall be determined 
pursuant to paragraph (b)(Z)(v) of this 
section. 
(B) To com ute a return on capital 

amount equal to the allowable capital 
investment in the transportation system 
multiplied by the rate of return 
determined ursuant to peragraph 
(b)(2)(v) of $is section. No allowance 
shall be provided for depreciation. 

(v) The rate of return shall be 
Standard and Poor's industrial BBB 
bond rate. The rate of return shall be the 
monthly average rate as  published in 
Standard and Poort Bond Guide for the 
first month of the annual reporthq 
period for which the allowance is 
applicable and shall be effective during 
the reporting period. The rate shall be 
redetermined at the beginning of each 
subsequent transportation allowance 
reporting period. 

PART 21 f fORMS AND REPORTS 

revised to read an foliowr: 

etreg.: a U.S.C. 3- et reg.: 25 U.S.C. 
et reg.: 30 U.S.C. 181 et reg.: 30 U.S.C. 351 et 
reg.: 30 US.C. 1041 et seq.: 30 U.S.C Inn ef 
reg.: 31 U.S.C Bnn: 43 U.S.C. 13M et seg.: 43 
U.S.C. 1331 Sf reg.: and 43 U.S.C. 1801 etseg. 

2. Subpart H is amended by revising 
Q P 210.350 and 210.351 and by adding 
0 0 ZlO.352 through 210.355 to read as 
follows: 
SubpartH--O.otlmmdRowurcoa 
sec 
210.350 Dehitiona. 
210.351 Required ncordkeeping. 
210.352 Payor lnformatlon forms. 
210.353 Special form, and reportr. 
210.354 Monthly report of ralei and royalty. 
210.355 Reportins Inrtruatlonr. 

Subput Mwthonnrl Rowurces 
t2lOaso owlM@n& 

Terms used in thlr subpart shall have 
the same meaning a8 in 30 CFR 208.351. 
Q 210.361 Roquhd ncordknplng. 

Information required by M M S  shall be 
filed using the forms prescribed in this 
subpart, which are available from MMS. 
Record8 mry be maintained on 
microfilm, microfiche, or other recorded 
media that are easily reproducible and 
readable. See subpart H of 30 CFR part 
212. 

Q21odst hyorIn(ornutl0nfwmr 
The Payor Information Form (Form 

MMslcoza] must be filed for each 
Federal leane on which geothermal 
royaltien (including byproduct royalties) 
are paid. Where npecifically determined 

investment, t i  e allowed cost shall be the 

1. The authority citation for part 210 is 

AutbdW 6 U.S.C. 901 etaeg,: U.S.C. 398 

by MMS, Form MMS-1025 is aha 

requlred for all Federal learer on which 
rent is due. The completed form must be 
flled by the party who is making the rent 
or royalty payment (payor) for each 
revenue nome. Form MMS.1025 must 
be filed no later than 30 day0 after 
issuance of a new lease or a 
modiffcation to an existing lease that 
changes the paying responsibility on the 
lease. The Form MMs.4025 shall 
identify the payor of production royalty, 
and identify revenue sources and selling 
arrangements for all leased geothermal 
resources (including byproducts). After 
filing the initial form, a new Form Mh4S 
4025 must be filed no later than 30 days 
after the occurrence of any of the 
following: 

(a) Arsignment of all or any part of 
the lease; 

(b) Production of new product; 
[cj A change In a selling arrangement: 
(d) Change in royalty rate: 
(e) Change of payor; or 
(r) Abandonment of a lease. 

0 210.353 8p.tkl fonnr and nport.. 
The MMS may require rubmission of 

additional information on special forms 
or reports. When special forms or 
reports other than those referred to in 
this subpart are necessary, MMS will 
give instructions for the filing of such 
forms or reports. Requests for the 
submission of such forms will be made 
in conformity with the requirements of 
the Paperwork Reduction Act of 1980 
and other applicable laws. 

0 210.364 Monthly mport of rrkl, and 
royrity. 

A completed Report of Sales and 
Royalty Remittance [Form MMS-2014) 
must be submitted each month once 
sales or utilization of production occur, 
even though sales may be intermittent, 
unless otherwise authorized by M U S .  
This report is due on or before the last 
day of the month following the month in 
which production was sold or utilized, 
together with the royalties due the 
United States. 
0 210.366 R.porting insbuctlonr 

prepare and submit required information 
collection reports and forms to M M S  is 
contained in an MMS Oil and Cas Payor 
Handbook which is available from the 
Minerals Management Service, Royally 
Management Program, Fiscal 
Accounting Division, P.O. Box 5760, 
Denver, Colorado 802175780. 

handbook for specific guidance with 
respect to geothermal resources 
reporting requirements. If additional 
information in requlmd, the payor 
rhould contact the MMS Lessee Contact 

(a) Specific guidance on how to 

(b) Royalty payon should refer to this 

Branch at the above address. The 
appropriate telephone numbers are 
lirted in the handbook. 

PART 212-RECORDS AND FILES 
MAINTENANCE 

revised to read as  follows: 

et reg.: 25 U.S.C. 3% et seq.; 25 U.S.C. 2101 
et seg.: 30 U.S.C. 181 el seq.: 30 U.S.C. 351 et 
reg.: 30 U.S.C. 1041 et reg.: 30 U.S.C. 1fOl et 
reg.: 31 U.S.C gM1: 43 U.S.C. 1301 et req.: 43 
U.S.C. 1331 et seg.: and 43 U.S.C. 1801 et seq. 

2. Subpart M i l  and Cas, General, is 
amended by removing the authority 
citation and by revising the title of the 
subpart to read as follows: 

Subpart B-011, Gar, and OCS Suifur- 
C k m l  

3. Subpart H, previously reserved, is 
amended by adding QP 212.350 and 
212.351 to read as follows: 
Subpart H--o.ottnmUl Ro8ourm 
SUO. 
212.350 DefInifionr. 
212.351 Required recordkeeping and reports. 

1. The authority citation for part 212 is 

AUthority: 5 U.S.C. 301 et 8eq.;25 U.S.C. 396 

Subpart H-Geothemal Resources 
Q 212.350 Doflnltlonr 

Terms used in this subpart shall have 
the same meaning as in 30 CFR 206.351. 

0 212.351 Required ncordknping and 
nportr. 

(a) Recods. Each lessee, operator, 
revenue payor, or other person shall 
make and retain accurate and complete 
records necessary to demonstrate that 
payments of royalties, rentals, and other 
amounts due under Federal geothermal 
leases are in compliance with laws, 
lease terms, regulations, and orders. 
Records covered by this section include 
those specified by lease terms, notices, 
and orders, and those identified in 
pRragra h (c) of this section. Records 

automated files, and supporting systems 
documentation used to produce 
automated reports or magnetic tapes 
submitted to M M S  for use in its AFS. or 
in its Production Accounting and 
Auditing System. 
(b) Periodfor keeping records. All 

records pertaining to Federal geothermal 
leases shall be maintained by a lessee, 
operator, revenue payor, or other person 
for 8 years after the records are 
generated unless the recordholder is 
notified, in writing, before the expiration 
of that &year period that records must 
be maintained for a longer period for 
purposes of audit or investigation. When 
an audit or investigation is underway, 

also inc P ude computer programs, 

S310999 OOSq03X07- NOV-91- 1 I :22: 13) 



Federal Register / Vol. 66, No. 217 / Friday, November 8, 1eSl / Rules and Regulations 57287 

records shall be maintained until the 
recordholder ir released by written 
notice of the oblfgation to maintain 
recorda. 

(c) Acceor to mcod8. The Associate 
Director for Royalty Management shall 
have access to all records in the 
possession of the lessee, operator, 
revenue payor, or other penon 
pertaining to compltance with royalty 
obligations under Federal geothermal 
leases (regardlesa of whether such 
records were genera tad more than 8 
years before a request or order to 
produce them and they otherwise were 
not disposed of), Including, but not 
limited to: 

(1) Qualitla8 and quantities of all 
product8 extracted, processed. sold. 
delivered, or used by the operator/ 
lessee: 
(2) Prices received for products. prices 

paid for like or similar products, and 
internal transfer prices aad 

(3) Costs of extraction. power 
generation, electrical transmission, and 
byproduct transportation. 

(d) Inspection of Recordr. The lessee, 
operator. revenue payor. or other person 
required to keep records shall be 
responsible for making the records 
available for inspection. Records shall 
be made available at a business location 
of the lessee. operator. revenue payor, or 
other person during normal business 
hours upon the request of any officer, 
employee, or other party authorized by 
the Secretary. Lessees, operators. 
revenue payors. and other persons will 
be given a reasonable period of time to 
produce records. 
[FR Doc. Ql-2BBu Filed 11-7-81; 645 am] 
wulwocooI4s1oyIcy 

DEPARTMENT OF TRANSPORtAtlON 

C08St aU8l'd 

33 CFR P u t  117 

[ COOEO 1-21 I 
Drawbrldgo Opontion Roguiationr; 
E8c8trwpr Rivor, MS 

AQENCY: Coast Guard, DOT. 
ACTION Final rule: removed. 

SUMMAIW: Thia amendment revokes the 
regulation for the Misslsdppi State 
Highway Department swing span bridge 
across the Iiscatawpa River, mile 1.0. at 
Moss Point, Jackson County. 
Mississippi, because a fixed span 
replacement bri e has been 
constructed and dB t o rwfng ,pan bridge 
has bean removed. Notice and public 
procedure have been omitted from this 

action since ;he bridge is no longer in 
exis tence, 

becomes effective on November 8. lm. 

Mr, John Wachter, Bridge 
Adminlslralion Branch, Eighth Coast 
Guard Dbtrlct, telephone (504) M19.2965. 
D R A ~ W O  I-TION: The drafters of 
this regulation are Mr. John Wachter, 
project officer, and LT J.A. Wilson, 
profect attorney. 
SUCCUMENTAIW INFORMAl" Thi8 
action has no economic consequences. It 
merely revokes regulations that are now 
meaningless because they pertain to a 
drawspan that no longer exists. 
Consequently, this action is considered 
to be non-major under Executive Order 
12291 and nonsignificant under 
Department of Transportation regulatory 
policles and procedures [44 FR 11034, 
February 26,1979). Since there is no 
economic impact, a full regulatory 
evaluation Is unnecessary. Becaupe no 
nollos of propoaed rulemaking Is 
required under S U.S.C. 553, this action 
is exempt from the Regulatory 
Flexibility Act (5 U.S.C. 805(b)). 
However, this action will not have a 
significant economic impact on a 
substantial number of small entities. 

Federalism Implicationr 
This action has been analyzed in 

accordance with the principles and 
criteria contained in Executive Order 
12612, and it has been determined that 
this action does not have sufficient 
federalism im Iications to warrant the 
preparation ofa  Federalism 
Assessment. 
List of Subjects in 33 CFR Part 117 

Brldges. 
Rowla tiona 

In conslderetion of the fore oing, part 
117 of title 33, Code of Pederaf 
Regulations, is amended as  follows: 

PART 117-DRAWBRIDGE 
OPERATlON REGUUTlONS 

continues to read as follows: 

CFR l.OS-l(g]. 

EmCTlV I  DATC This teguhtion 

FOR FURTHER INFORMATION CONTACP. 

1. The authority citation for part 117 

Aulbority: 33 U.S.C. 4sS; 49 CFR 1.46 33 

2. Section 117.679 is removed. 
Dated: October 16.1981. 

1.M. by, 
Rear Admiml. US. Coarl Guard Commander. 
Glghth Coart CuodDiatrict. 
IFR Doc. 91-27020 Filed 11-74: &45 am1 
uu)(# w# 4@1Cler 

33 CFR Plrt 1 17 

[caot-sl-ror 1 

Dnwbrldgo O p n t l o n  Rogulatlonr; 
Atlantic lntrrcorrtrl Wrtorwry, Uttio 
Rlvor to 8rWnn8h River, South 
CIrOiiM 

AQLWCY: Coast Guard, DOT. 
A C ~ O N  Temporary final rule with 
request for comments. 

SUMYARV: At the request of the State of 
South Carolina, the Coast Guard is 
temporarily changing the regulations 
governing the operation of the Wappoo 
Creek Drawbridge. mile 470. at 
Charleston. by permitting the draw to be 
closed to all non-exempt vessels an 
additional one-half hour at the beginning 
of the morning regulated period. This 
change is being made because of 
complaints about highway traffic delays 
caused by the increased bridge openings 
as a result of the seasonal migration of 
vessels on the Atlantic Intracoastal 
Waterway. This action will 
accommodate the increase in vehicular 
commuter traffic originating from James 
Island and will continue to provide for 
the reasonable needs of navigation. 
DATES: These temporary regulations 
become effective on October 1,1991, 
and will terminate on November 29, 
19M. Comments must be received on or 
before November 29,1991. 
ADDRESSES: Comments regarding this 
temporary change should be mailed to 
Commander (oan), Seventh Const Guard 
District, Brickell Plaza Federal Building, 
QO€l SE 1st Avenue, Miami, Florida 
33131-3050. Any comments received will 
be available for inspection and copying 
in the office of the Bridge Administrator 
located in room 484, Brickell Plaza 
Federal Building, 909 S.E. 1st Avenue, 
Miami, Florida. Documents and 
comments concerning this regulation 
may be inspected Monday through 
Friday between the hours of 730 a.m. 
and 4 p.m. 

Mr. Gary D. Pruitt (305) 53M103. 

Interested parties submitting written 
views, comments. data, or arguments 
should include their names and 
addresses, identify the bridge. and give 
reasons for concurrence with or any 
recommended change to the temporary 
regulation. 

Drafting Informdon 

Gary Pruitt. Project Officer, and 

FOR FURTHER INFORMATION CONTACT: 

SUPPLEMENTARY INFORMATIOM 

The drafters of this notice are Mr. 

5-310999 00S7(03~-N0V-91-11:22:17) 
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